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A. It is a common observation in the United States in 1995 that
we are in the midst of a revolutionary reaction to
government regulation and particularly environ-
mental regulations. The famous Republican Contract
with America included a number of provisions
promising roll back of regulations and compensation
for “losses” caused by government actions. The
objective of this discussion is to place this ‘revolution”
in historical context and to discuss its implications for
those who are engaged in business in the United
States.

B. The history of environmental regulation in the United States
has been marked by two characteristics:

1) A strong concern for the rights of the owners of private
property.

2) An equally strong concern for the rights of the public to a
quality natural environment.

C. The first environmental regulation was in the form of judicial
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or common law regulation to prevent the use of
private property in ways that harm the private
property rights of others (private nuisance law) or the
rights of the public (public nuisance law)

1) This approach, inherited from English common law, was in
based largely on a concern for private property rights
adversely affected by the actions of other owners of

property rights.

2) It was cumbersome and expensive to administer because
each case required litigation and individualized proof
of facts.

D. Common law regulation through nuisance law was
supplemented by individual statutes beginning with
early laws in Britain and continuing in colonial
America and the early years of the United States.
Examples include :

1) The Statute of Winchester enacted in England in 1285
regulating ‘bushes, woods and dikes’ on privately
owned land adjacent to highways to foil people who
might “lurk to do hurt.”

2) An Act for rebuilding the city of London enacted in 1665
after a fire destroyed the city. This law prescribed
strict regulations for the construction of buildings in
the city.

3) An Act for the Prevention of Common Nuisances arising by
Slaughter-houses, Still-houses, etc., Tallow Chandlers
and Curriers enacted by the Province of Massa-
chusetts Bay in 1692.

One of the purposes of this law was to regulate the
locations of potentially offensive land uses.

4) An Act relative to Improvements, touching the laying our of
Streets and roads in the city of New York, N.Y. Laws
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of 1807. This law prohibited the construction of
buildings in those parts of privately owned lots set
aside for streets.

E. In the early part of the 20th century comprehensive land use
planning and regulation began to further restrict the
use of private property in the United States in order
to protect the rights of other private property owners
and the rights of the public in the use of land. The
prominent United States Supreme Court decision in
village of Euclid(Ohio) v. Ambler Realty illustrates.

F. The era that led to modern environmental regulation in

usually marked by the publication of Rachel Carson's
book silent spring and the first barth day in 1970.
The new environmental awareness included
recognition that in addition to the problems of misuse
of land and other natural resources, pollution of air,
land and water had become a serious national and
global problem. Pollution sources included chemical
Pesticides and fertilizers, domestic and industrial
wastes, emissions from automobiles and stationary
sources and so-called non-point or water run-off
sources of pollutants in surface waters.

G. A consensus developed that government regulation was
necessary to deal with these newly perceived threats
to environmental quality. The most prominent results
were the Clean Water Act, the Comprehensive
Environmental Response, compensation and Liability
Act(CERCLA), and the Clean Air Act.

H. These regulatory responses share three fundamental
qualities, all of which, in one way of another, and
targets of current attempts at “regulatory reform”.

1) They feature “command and control” regulations that
attempt to create objective standards the regulated are
required or commanded to meet.
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2) The regulations are created and administered by an

administrative bureaucracy with components at both
the federal (primarily the Environmental Protection
Agency or EPA) and state level (for example, state
pollution control agencies or state departments of
natural resources).

3) Enforcement depends to a large degree on self reporting by

the regulated industries of their own polluting
activities.

L. The concerns about these features of the current regulatory

scheme are illustrated by a recent news reports about
the impact of federal and state Clean Air Act
enforcement actions on three producers of wood
products.

Three manufacturers of wood products who are
market competitors are subject to the same EPA Clean
Air Act regulations and are required to obtain Clean
Air Act permits from state regulatory agencies in the
states in which they operate production facilities. The
EPA issued regulations, based on erroneous
calculations, allowing omissions of volatile organic
compounds

(VOC's) up to 10 times higher than they should have.
In some cases state agencies, relying on the mistaken
calculations, told the companies they didn't need
permits. The three companies all knew that the
calculations were erroneous and that they should
have applied for permits. One of the companies, after
at first relying on administrative inaction and not
applying for permits, cooperated with the EPA and
sought permits. A second responded with some
degree of cooperation as well. The third held out and
still insists that it had a right to rely on the erroneous
calculations and emit more than ten times the
allowable level of VOC's. It is engaged in litigation
with the EPA and has also gone to congress and
persuaded Republican senators to include in the
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proposed ‘Regulatory Reform Bill" provisions to
excuse its actions. As a result of all this the first
company has joined with the government in opposi-
tion to the litigation of company number three.

All of this took place over a period of more than ten
years and involved millions of dollars in fines and
investments in pollution controls. The competitive
and economic implication are obvious and significant.
Is there a better way ?

J. Several changes in current law have been proposed. Among
them are the following :

1) Creating a system in which the regulatory agencies and the
regulated work together to perfect means of meeting
“Performance standards” instead of requiring the
regulated to meet objective standards created by the
regulatory agencies.

2) ‘Privatizing’ clean up of contaminated soils and ground
water. This is a variation of number one above. The
idea is that instead of government or government led
clean up, the polluter should be required to clean up
but compliance is measured by qualitative results
rather than the use of required methods.

3) Subjecting all regulations to benefit/cost analysis benefit
they can be issued.

4) Requiring government compensation if government
regulations reduces the value of private property
rights beyond a limited amount.

5) Creating transferable rights to certain levels of pollution
and establishing markets for trading in those rights.

6) Limiting the regulatory authority of federal agencies by
such devices as statutorily changing the definition of
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wetlands to prevent regulation of about 2/3 of the
wetlands now covered by the Clean Water Act.

7) Reforming the procedures for assigning financial

responsibility for the clean up of contaminated sites
of former land fills, chemical spills, dumps and the
like.

K. Some of these proposals have merit. Some of very

troublesome from the standpoint of environmental
protection. A common characteristic of many so-
called reform proposals, however, is a very strong
antagonism toward government itself. This
antagonism is reflected in the so-called “wise use
movement” which champions private property rights
and opposes or demands compensation for almost all
government regulation. This anti-government fooling
is related to the same kind of attitude that leads to
state and local laws encouraging the possession of fire
arms to defend oneself against others and even
against the government.

What this anti-government bias ignores is the
importance of government as a protector and enhance
of personal and private property and other rights. The
very existence of property values is a product of
government action. Regulations that limit the use of
private property protect the rights of other private
property owners and, very importantly, of the general
public.

L. Public rights in natural resources are exemplified by what is

known as the ‘public trust doctrine” with respect to
navigable waters in the United States. The waters of
the United States are hold in trust for all of the people
to be used for navigation, consumption, recreation
and the enjoyment of scenic beauty. The government
has an obligation to protect and enhance the value of
these waters for the benefit of the entire public. In
doing so it inevitably must restrict the exercise of
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private property rights to prevent harm to the public
rights in water.

M. Historically the government in the United States, at the
national, state and local level has exercised its
regulatory powers to protect private property rights
from harm by the improper use of other property and
to protect public rights in the same way. In recent
years that regulatory power has been used with
greater frequency and strength as new awareness of
new harms has developed. The resulting network of
laws and administrative enforcement mechanisms is
the object of attack in the national and state
legislatures of the United States. This attack will no
doubt lead to new limitations on government
environmental regulations and additional protection
of private property rights, at least in the short run. In
the longer run, however, the need for regulation to
protect both private property rights and public rights
in natural resources will result in a more balanced
response that will reform but not destroy government
environmental regulation.
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