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allowances)'©|2h= AJslol] ‘o] F&7go] wheba] e wiEAS & FE3e 1A
Eo FRHEA ol islsks: wiEahe AlgHA A (authorization) o] AL, AVHA AelE
AT A= ofJ3lt), o] F-&AoA 52 T oug WHES 145 JoME
g fele AU vraA7 e R Aghs Akl Ao skl
T ik ekar sk QioksD) mlsiell A wiEs W BA AsEA R A
2 Aelg A ofdghal 1S A2, 7Pt uiEe] Al U] Bieks B
Aol 7Fs A sl Aolt) Xkl wiEH (quotas demission)2] 4

S Fal F-g5A (titres financiers) 2 B 73], A2 (droit de propriété) &=
B 28 71231 54K biens meubles) 2 -#5-2Hbiens incorporels) 2 Hi= 7
a7F 4= Il o), A (Code De LEnvironment) AH|L229—15%04 vl
& AL229-162%0 1178% =7Fe=T0l U wiEH ARk Aol 719E R
# e 02 A3k = 4K biens mebles)o]gkal THAEITES2) Hdol = &
A7k wijEHA Y (Treibhausgas—Emissionshandelsgesetz, TEHG) oM & vlE4A
(Berechtigung)0]2k= 7S ARE8IHA, Aolsl7|E B4 77F 3t ojiksleka
1ton?] S7FE-S wiEs <=l A (Befugnis)'2haL 3t} TFoM wjEAAgE
T48= HE<] ‘Carbon Pollution Reduction Scheme Bill 2009014 wiZ&H-& 791
A APbolal ol fridel ofste] GE7F Zbesithal gstal Sl
ool vkt Yekee] s S aefebiA fefuete] miEe) A o

7] woltt.
U.S. Code, TITLE 42, CHAPTER 85, SUBCHAPTER IV—A, § 7651a Definitions
(3) The term “allowance” means an authorization, allocated to an affected unit by the
Administrator under this subchapter, to emit, during or after a specified calendar year, one ton
of sulfur dioxide.

31) US. Code, TITLE 42, CHAPTER 85, SUBCHAPTER IV—A, § 7651b. Sulfur dioxide allowance
program for existing and new units,
(f) Nature of allowances
An allowance allocated under this subchapter is a limited authorization to emit sulfur dioxide in
accordance with the provisions of this subchapter. Such allowance does not constitute a property
right. Nothing in this subchapter or in any other provision of law shall be construed to limit the
authority of the United States to terminate or limit such authorization. -

32) AR, wWEAe WARA v A7 A13(F7483), 4319,
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I &3S e & AANE AAsRE A FE(AR) ol

34) Y A23x A BE F09 AP wgEh I ey e HER A3

35) #H AN3Z AR B S Al oJsle] e Algks WY AVFAS BiEdeA] of
Y3},

36) Helmut Rittstieg, Grundgesetz und Eigentum, NJW 1982, S. 721.

37) 3%, =AM E, 2003, 457H.
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39) BVerfGE 69, 272(299ff.).

BVerfGE 1, 264(278): 5% AEHAIRAS] 49] F5AHLUAA ofahd, ST E(das Gesetz
2ur Ordnung des Schornsteinfegerwesens vom 22. Januar 1952)°] =549 (Schornsteinfeger) &
Aell iate] A THE3IEA, AF7HE FAES AY5als RN F54099 Ao
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40) H. Maurer, Allgemeines Verwaltungsrecht, § 27 Rn. 44.
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41) BVerfGE 24, 367(389); 31, 229(239); 50, 290(339); S A4 1998. 12. 24. 898 m}214.
A4, A, 7124 Ade Hel B3k A A6HA(1995), 3859 o]3)

42) Kobes, Engel, Der Emissionshandel im Lichte der Rechtsprechung (Teil 1) NVwZ 2011, S. 210:
Die Emissionsbefugnis sichert lediglich die Benutzbarkeit der dem Anlagenbetreiber
eigentumsrechtlich zugeordneten Gegenstinde seiner Anlage oder den Fortbestand des von thm
eingerichteten und ausgeiibten Gewerbebetriebs.

43) A, 271 wilE AR A9t WEQYe] 2471 e WA 44T} dgel WA
A - 599 APS st -, EXFHAT A525(2011/2), 228W.
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44) FARAT2 2010. 4. 29, 20073 1}H40.

45) BGHZ 108, 364 (371).

46) ez, 5o 7]} ohg WA, 71581k Mo Au), 2Hdal 1959; M), ehaujEo
A AT AYAE, 715H3te} He] A, wkedAl, 2578 o3},

47) Martin Burgi: Emissionszertifikate als Eigentum im Sinne von Art. 14 GG. LSK 2004, S. 29: Nach
der Emissionshandelsrichtlinie liegt es nahe, die Zertifikate in Deutschland ihren Inhabern als
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[Abstract]

A legal study on the definition of emissions right and its
nature as property right

Kang, Hyunho

Since Kyoto Protocol has come on effect, the emissions trading scheme goes
forward step by step. Korea has prepared for the carbon regime and made an
act on allocation and trading of greenhouse gas emissions rights.

Maybe after upcoming carbon emissions trading period or not long after that
period, Korea, which is a member of OECD and the big carbon emiting
country ranked 8th in the world, would be an obligatory country to introduce
the emissions rights trading scheme. For this process we can easily guess,
when we think over Korea's development neveau in technology and its
position and stance in international order. In this megatrend it is a good
chance to be a leading country in this new international regime through
issuing the most developed act on allocation and trading of greenhouse gas
emissions rights.

For this purpose it is the shortest way that the proposed act on allocation
and trading of greenhouse gas emissions rights should be enacted properly in
accordance with constitutional principles and due process of law. To guarantee
this the following suggestions should be fulfilled: Firstly, it is necessary to
define the meaning of the term of the act ‘emissions rights’ clearly. It is
strongly recommended to make the meaning of the term in legal aspect
apparently that ‘emissions rights’ are rights to emit in the air 1 ton of carbon
or rights to emit the equivalant to 1 ton of carbon. Secondly, it is needed to
accord the nature as property rights to ‘emissions rights’. The reason to deny
the character of ‘emissions rights” as property rights comes not from absolute
legal theories but is based on the administrative effectiveness related to
compensation. In this standpoint it is the suitable flow of legal discussion that
the character of ‘emissions rights’ as property rights should be accepted first
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and then the supplementary methods to promote the administrative
effectiveness should be found. Thirdly, according to the essential theory in the
area of delegation of power for the administrative action the allocation of
‘emissions rights’ should be written in the formal law itself, especially the
guidelines for the allocation of ‘emissions rights’. But the proposed act allowed
to rule the guidelines for the allocation through administrative legislation.
These kinds of delegation of power to the administrative branches bring about
the legal problem concerning constitutionality.

I think that Korea might be a leading country in the new regime of trading
of ‘emissions rights’, if we supplement these disputes regarding the proposed
act.

F A o] LA BRI, WEE, NEAAYA, A, T, wAS7HE
Key Words greenhouse gases, taget management system, emissions rights, emissions trading
scheme, property rights, allocation, due process of law




