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SPTHAIE 1 WSS Tt BUAR TR AU BlRRHE ARlol A A RA
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Aojr] AR ool Tl Qe F5m617] wiitel] A EyelA AdelE A=
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AOR= AP vk VAl Adnte] AAle By Tear Z; gt A FAIe 9
S0 BAG A-g[olat ‘Ferielole} gt & FAX 02 HESLA 1A
(paradigm) ZHAE WAZ 87} Q)

r do

rulm o

2. S7tA o] HF
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"WL SGAPde &7t Al ol ot Zefell e ‘BE QY] A o %
FAI'(IPPC) 7t F8FA = g7 it
AeiSoI 52 - AEAIRHS(GB) 183 A2 WA Frde] REE 54
0% k= Al BAX s} 72 7 BT (PA) AlwE AelEtt % AN
ZHE] AFH O A7 AHAR] EAtAll sideic) Adg A
AT - AIY e MEIE S Ao HET AleEo] o] Q499 ] &3
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AR 7153 A2 TA]) o] 83t Aol thet A3 A A= 2
&atSlth. EAo]& Goolr TR A RN 7e et
B G T2 FEEE eA - A - AR - k] S

3. = A

AR A1) AAE T8k Hagd viste] HEe] oA|e} 5
23 WEES AAsRE FA o] Wolxith AHelollA] Zxshe Al &E%Ur
Al 18]3r AP ofw] Ttol=kel ARET=) 7L AA & Zolttk Ay
ToE AR HEol 4 A xR W oA QIPES] “geld Aeo g 3
A7) ol Ao ARAE]e] Bt sHAlEel digh S ANSHA] St girk.
AT A MM L HEolE]= o]gfdh of RS AojH A} Fi,

AgA 0w Jds, Tl 1A= 7H§’ o] el ol Eelal 5

2E0] flofzl vk MERT AE0] Sl o] Selie AR AREe] 5

s WJU}D‘r = A ] &7} 01151} A Wl Solx] dolkErke A
3L Ae]e] 23} Lo M 2 qiAIEe] E58 el QI ATl o] 9
& g ok tAlgste} ANES TRt AlETFe e e ol

= @44 AR AAENE HoteS Auic
| Sl T FAIES d3 RS A5l FHA Al Slecked 29
AAE BAISH, *@04?011*1” ARE AR AN ] drtel RS S-83te] 3
Al AA AE ZSJshe SHAl AF-E SElskelal 71 A AR ES
N&ek=r] dagh 24 E-‘Jr IHES AAshad TS T B741A G9ellA
A AREE BE04e T4 o 2 BA|, wiEaAAHA, = lﬁ# 34A g
o] 9H, Ejr%ﬂ(protected area) Al AFARLS] T B YT}

o

1) A7, BAJNEAE AT8] 2009 FE5AT Al ekl o] A, (= iAATL: 2009)
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B A SNeleielel AR el BelA wed 4 Qe shalgolth

Aol AHBIFOIE BREslolo} & olel&m]z 1 aket AHaelel Y
e ASIZO]7L ofleh stFelt Arfrslole), ApslFok AT ol i
= Thdelek AR AfROlsh ARTelE Rl Pk See BEe A
)4 AT BRETk W LI ARl AT TS B
o7 §irk o) FIHE ojileEAZRE AfE BATAL AT at
371 387K AN ok ARFSIA AABA ga A A4
o AARA A AR P g

1. 873734 Agel =2s 7

OECD=7FEolA #AINE S 318k Grke otk d9] A9 1HAIE S
slof -2 Fo= AN o] E71AHA| F71E AL ek 8] AR Al
88 7817 Yate] AAFAZEH(1997 - 8 - 22 WE A53683)S A sk
1998 3¢ 1942 SUABE S ST A THA7 A (23500l 27181
AR AN D3] ARSI (1999)2 Eate] 12|a S S
(1999)% 3l 4714 A0S His Aslar Adet A T2 858 A
ABlick eyt 7iE ZEse] Aol AR ofgk el aRlEe] FAR AL 9l
o Al gkt ool ek 2] X19ge] Hlst 12l Z5 qiAle] Edst
7] §13t wp e nl o] 13lot

L2l W73t =g A glvk e 1 ol
B

RS 2k Alah e 5 gl ko] b A= glrk) el 7o

2) 2A7IA(GHG gases)® 2dstel 7150181 E opyjshe o] 991E Algshe 7] $9) 7haE2A
FZ oPtstea(co,), HTHCHY), oMIEEL(N,0), FAESHA(HFCs), FHastaa
(PFCs), 23818 (SF6)S it
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A TS i 8ol Basfrha Pashan Bt BHH BAE A
S 98 4 ool girka wa), g A2 Alztow Ageld s ol
£4) saAe 3¢ % Yokn FYR TR S Bk AREE ol 3
5 ROPIE B WK FAS A% Tobleliz =g 2t glojd 1 ojal

AR I A2 FelE FAE WEos ofx et RS Ao
A= =%, AHRT, et 3 BE S AGskE HAle] i
6

2| F= 2GR S whEw, A
!%—E’—&ﬂ oJge] T Slote] rAlZRSle] LA o]

oF &tk Q1] 75t Aol Al

e P
Atk FAZ ol 2ol A g Bolth. W] Pete] AgTFOAEL 3
RG] Fraht A% 4910 AFTFeAE AT ol BTk

2. A B e WA

Ao Eel Tl 4%
A3k Aok A2 £33 el
Aol A HeEE HES o aae Solok gt of7]
A AIQA e Ao olshe m pere e 7pre Al
Sk ] ARTIAES AR BE HES Foln Y] B2 WA 5
oo} gL &gt

%ﬁs}— 1%0: Aele] AR 9l
e T Aol ALle] &

ATAE B A A2E Tl 7P EEAol Aag WAl o)A
3) SHZ, Bk 1049 M9, (21417]152 & 2007), p.213

4) FHE, THAA, p.212

5) FWE, WA, p.2l4

6) W, HAAM, p.213

7) ¥HI, HAAM, p.107

8) FHE, TAAA,, p.46

9) FHE, TAAA,, p.47
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TFs b S RS DR 1 A0S Tl WRs F71 Aole] A
. ) Aol Aol sl 917 2459 A
Aie] s} 71e e 1SS Bl 4 gl e A HAUE Gl
o W2 Sekol L ST AL Al b A=A
He golrleh, A7 L QA ATFANG  FeHe Azolchio

AtARE AN GEE pIIcklD ARRSle] Adrl - v wf 1A}
s} k. 01]7“44 3ol o AT e &30 ofds SXIAIAL B
S A7) S0 PSS =Tk =R 71E Bige AAMREA o
o} S 8 AHEE T 3 AlE sk 3 AAA 04]‘5” S Alsst
thi2) BE A3EAR AlA BAPTE Akt AlokoldE S skco] e A2l

AR 7 ARl =, ARE B S AN s Es 1 0]—: AL
71 gk - qtAIA Al osto] TAJETEL) BAEE S =A] AR How
=93 gAY PoZ FYA B2 23 nk(closed—minded)o]th14)

1. A&71s8 a4 4

A Ad7Ps st wieke o] @ Aol STEE. B4 Bl
A AR TR AFAR Qo] $302 wAshL f4% BES 3
stelsh spol wAslst G AN Susfelo duhio)

10) Guy Sorman, 73l AREE 44 Yeth2AE - olas - Aallg S GEEAIAIAR2008), p371

11) Frank B. Cross, Law and Economic Growth(Texas Law Review Vol.80: 1737), Law and Economic
Development, p.37

12) Cross, op.cit., p.38

13) Dani Rodrick, Institutions for High—quality Growth : What they are and How to Acquire Them 2
(Nat'l Bureau of Econ. Research, Working Paper, No.7540, 2000), at 7 (http://www.nber.org/
papers/w7540)

14) Cross, op.cit., p.39
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15) A3, HE7Fsd ARIS AR 7l A Ale] Rl (344 A7kl 2002), &
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ol B 7FA] A Aol BRskrrle) - At prA el wek A U
o] APgHElofof gtk thioll A&7Fs S aelahi] 7Nes Fxlstolof gt
T ool Al 712E ke ZRARPRH AR EAISH wie 7} 37k ojo)
g Aot

ST AL Y3 TA|Hol Hloko 21T SN TS AsiA|He] 1A,
AP IS APAEE, THAIGRREAY] S, $PA R 3 5 Al Tl 7
shejofol gt} thaoll A ] s flsto] $Hd7IEe] Bk S8 - v
S8 5o At o] sdE|ojof gtk of2d] JAIE Y A S SRt

i LAZHEAPC)E sk & AR U3t e €k g Al
o] F2& Y& 3737 Henvironmental auditing) A1 %=2] =Y 0] AlFait}. B3k

RS ofA Ao o]o I FAAAA S Sfshs 5 sl As Helof
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o rﬂ ﬂﬂo

L gAY 28

1Al o5 EA kL Al e E sk Akt AN S ek §
3loir = 1*4 TS BYohs Bds Hslolor & Zlolu ARl 17l
AGellMie AP Ale] HRE AAfskaL fee] WEke AHsiglort Aol B
ARSI opBISITE AP AHEAlE I R ARS8t - AAs)

=) FEa1907) wliel] ARGFAIE BAS1L 1Al theks: Ak o) Bas v
HS AY3A] of3lgith U A9 FHAIES gslalAY MEs] etelrles F
AES Tkl BRIl wek Al [ AleE At e AAgs BAslE o] #

16) A4, &85 A Hele] Brrek Wk (T JAAT: 1999), p.99 olst
17) 247, TAM,, p.100 olst
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2. B3 7

o 2ol AR AL 1S 8ok ARIEA e ALE Al AIAR]
T U tAle) oo stk we Fe Aol EEste] WTOS) o] =4}
A 2 TPAARE FEReRA b EAR RER AE AS1A A2
AA] A WA Ale] gl o s, AL Sl el MIBi]o] S ARl
TS BAlelA I ARRIZF QRS AR = ARRIAI RS Aol TAREID
=7}07g% 9] Aol wzh P S SPA[ARAE] 1 WA giAle] deom A
A&} 18)

(A9 2]
24 A%, Al el AH,(2009)

TAle] TR ool BRE T U AN FSITEA - A - 4ol
we} AR FARE, I Wgeele] ALY, B Tgele] AR,
0% W 4 e}, 1Al AL oA - o] A0 REAAAHR, o] £A

18) AANA, Tl gk e AH, (3=FHAATL:2009), p.20 ©]8}
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254 (community) &
WA 9 2] fe
S et

Fe 2489 RS YA T 124
g EFh THAE R0 AN et} gARke] o

A IR A AT IR Y S SIS, A R
A3} 71¢de] ftAle] FAolek, A Aehe) xg g3 RS SR A
Ao AReRLE ERg,
A 2R PP FAR Tk, ol 03 Ak (I iR
S A1 W, BTAR el A0 AR 9

&
J

A
3E tE o Aok AR UE IS S AR T Able] vde

1ok
i ﬂ%
W

A5 KM o] 7 lx}iﬁ Zugusuce)oﬂ 7)%310] &
A](government) H2]ol whe} HyPH[hF-E $78H12 BEA RS FARHEA
Aol AABE - FAlekL TSNS Ego}ﬂﬂ Bogje] 794 3 z
S Fafeit) A5 2o GAIoI SRR FoS gk A A

19) oo, AP} AgR-REo] 5743L7] ool Sl Rl 2t fiiH ol olste] AKFit
Hibke THABACE A kgl Al Lol 13k Al AP Zgolghar & 4= gl o5
Q9] el me GRatale ALl A Al sg3i.

20) WA, "AAM, p.23 olat, AT
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o] Aufo] w2 FAGsI A = Fs Aol ik 9le] FEH o
2t A58 (government model)ol 333t}
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E
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3te
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2) N B9

A YoM 7190 AFdAEA G (efficiency)oll 71x8to] A
(competition) 2ol et AR - 2N - 13 77 1TE AR A
oS AAsAL AHANHLS Basl Eold)e] g0l ARl AF-S Fate] &3]
S gt AP ol Al Ftojrkse] b As e A Al
e OAA o= S3oly FR | HtAo] Exllehks B ke A&
wzol] ‘Aol Aufol wh AFC] Y-S gt ojwdt WEe] ojdd AHE
= T A = AR Aeel2l) 1 HES AT Tielu gEAle] @]
HEAo g2 Easieete A AR (market model)ol fgstel

o
¢om

3
=
i
rl

= = Adte] FYrEA F3 (equity)dl] 71z3t0] 212
HTPARIARY - A EEEES AR 3] (consensus) &
OFaL A (commons )& B E3IH HIPZALECN A FAIARL 719 - wjAlE F
31 B E A&t} F5A BoAE Y] AES SR 71285
FASHAIRE ARl Al o] oA “SA12] H]= (tragedy of the commons)©] Z2f
HAY 7] ILES A ER JUAE Alelell ols A7 3ZE ™ ons) o] =
S| SlEstow A ‘FEA|Y] S ek ko] otk oW gt WEo] ojzgt
TAES 75 Al 2 AR A9o22) 1 e AR Tigjely At
dHo] HLEA o7 &A1 tE 5 2 (community model)dl] &3}

birc)

21) FHAE wiE A7 1Al (cap & trade) (AU62) 5 7143 AR 77180, (2009)0] 22 £
o alg3t.

22) QAT oM e a8 0= Ajep] fste] il Bz o] RpekA] Afolel] AP 2.
2 AZEE QA K (A282) & 71T AR (2009)0] 2 el e
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Hefchele] A

1. AR AT

2] 7ol o] &4 ko2 A= Al T 7§Xﬂxﬁ 9 (neoclassical
economic model)ol] &JaPH, WA= HE FQ8k4] Zr}ed) 1y AldTel= i
A9l 71%5S 7HsiTt2d) o]of wske] A =2l A %‘Xﬂﬂ(new institutional
economics)<& AIAT] SHAIE Sk} el WAL o] A gl

v g B2H025) Dougass North7h FHsHE ARFIY 4413} oL
sk ole: 15 FARYE W $uT 5 9 0 AL 32 913
o] EARITL20) A4 optielity)S] B 2 I AP Wk A
242 2702 k2

I F ARSI A=A A9lo) 43 Fastea Bk A4 @
e w2e ot Ao wS 9w Bk 174] 95 - et )
4 A g 2R RIS BR9) F7] B 3
HEe, Nk AR Asto] WSSt AR AAH 242 AL

23) Michael J. Trebilcock, What Makes Poor Countries Poor?: The Role of Institutional Capital in
Economic Development, in The Law and Economics of Development 16

24) Gerald W. Scully, Constitutional Environments And Economic Growth 9 (1992)

25) AlA =2 ZA8Hnew institutional economics)oll T3 7| 23=, Christopher K. Clague, 7he New
Institutional Economics and Economic Development, i Institutions And Economic Development:
Growth And Governance In Less—Developed And Post—Socialst Countries 13 (Christopher K.
Clague ed., 1997)

26) Douglass C. North, Structure and Change In Economic History 5 (1981)

27) Timothy Besley, Property Rights and Investment Incentives - Theory and Evidence from Ghana,
103 J. Pol Econ. 903, 903 (1995)

28) Trebilcock, op.cit., p.19

29) North, op.cit., p.17

30) Ibid., pp.147-157

31) Alan B. Krueger, Economic Scene, N.Y. Times, Mar. 29, 2001, at C2
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2. B Lok ZER AU

AT ZAE ] ol el w2, Aol B0 AES 25w A et
S7R= ol e wAelRA) Rk T oyl Alw

7h S0 A, 2 A slelewil A 545, AR Kol A
ofe] 4 o] Rgeltk e 2obiie olefe Amsal viol st
A R U e S R

2 W8o] A=) lste] BrhARe] 5792 WAwI A} ARGt WA}
Aol i Bk FARES A AR/ oo dde] 2%
Ao AW} 2L A7) BE AAHke] Mot} A7 )A Al Hste] 27 ) &
AR AT = 9l A2 T2AR] FEE Fotodr ol t”zﬂ Al W, 24
o 1E, FRPNIS) B, w5e) B g So] TRlelets) flomRE A
W Al 0|27 Als) Age] Qg wE AAlshEe] ga) 1
efut ofw Zlo] AAARI A=} sk Aol ool v A9t JlaL i 7 Al
=5 oY vk ARV sk Al Huls Hss) F71AR1 7 13AE st
o] dlg]2el AEI} slojof & A& Ax|A AA | -8 WAL YAl Y

s /\]Eo}xl OFy HOlHT} oA ALE FA|5l= o] & Ao|t}.36)

3. IitHiHE ool

Tl S ofHlolA P mom)el] SRR AR A o] ZRhe Boks e
o] TPHAEEABIRE basic norm |2 T 71 Al B ity fkel
™ AEASS TRt e] A1s FHet) 71 AR [ 7] BARRY
Afolof A tisek AN kot RS Ak Ve - W - AAkE et

32) Guy Sorman, &AM, p.42
33) Guy Sorman, "AAIAM;, p.55
34) Guy Sorman, "HAIAM,, p.372
35) Guy Sorman, "AAIAM;, p.373
36) Guy Sorman, "AAIAM,, p.26
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oh37) 712 A 3 ] HDL?}E},

F& o] A TEHHE 208 Bl B s A A} Aol
PoIEA S Wl arna wil (command and control) 18] 3L S 9 8o
2 gtk AP 3EA A E HE T A 2 2go] o] Foit) 1iAlE A
FH Al A HEs Wge 297 QA GARE ALl 7]adqiilo] AHEstA] of
U o JEWMAE AIsk: A5% vk Al A Bl sggiss)

TAZF AT GG Bff - i - 2L community)oll 23 Itk o] Al
A2 AL wet M= FA o= 33 ARrAI AT A *P/}X thal s}
o] AlAtAle FEAFAA] AR ﬁ% ofrt, AHFE] 7IH7HES 8] B
T THAICRY) HAIE v FAE 28] AR AN O] ek A 2
Ale] SR Qlsle] Q8]e] A&7Fedt AAEHe] o] Folx|7] offHrk Il Al
B dasieEts SATA] w2 s FuUlA olde] Erfusic),

APge] Azt Bl whet i A7E S iAlE el SRk v S
¥kl ARS)7E Eake el whek A7) whtel iAlY] - Foldle Y
8otk 1lel = %:r%}ﬂ A WEY {EnTke] AEEE ¢ Bkl &
314 &7] flsto] THAIERE Fol7] A% o] A&Eofof gk o] Aujo]
w2} Al Ao 2AHT) FAle] AATARIZF Al o Ase 4
Folli= 7§l Hasitt

7o) 2 A= AL AP AAA AR e Ak RS IR Aol A
W&ol gt Fo] ol A= WY FHOE slo] fAIE Aok
Haalr] whtoll 87tAI} A S A= AN 2o lels A
HAAo] MAlslofof sttt Al B 1HAlE Hal e AEUHEC] WA=}
AT A (due process of the law) (Fik #A372A4128) Yelo] whe} ok E% =

12

stojof i), o] YA ES AN AHo] & Sk 9l

37) o} EARE] A218] Gelok $8 wow oh] sz ARl S50o Hel (A1 S
AT K960 T} ohlek ARBA) e elo] WEIAG Faske V1Rl

38) A3, 1A A Aelekel AR, 267 oJ3h, A7

39) friasdbiel oI Q1o sk el Biukel o1 4 TtAlsh B3 A o) ol o
h
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4. RO AHdl 48]
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[Abstract]

Paradigm Shift of Environmental Regulation

Dr. Chun Jaekyong

Since the appearance of neo—liberalism in the 20th century late, the trend of
environmental regulation reform worldwide has much influenced to the
regulatory system Of environmental law in Korea. Korean Government like the
other countries’ Government has tried to reform the regulatory system
according to market—oriented mechanism. But the goals of economic and
administrative environmental policies are different from the goal of legal
principles in some respects. Such differences has given rise to hindrance to the
progress of regulation reform.

There was basically a gap between economic policy and the legal system for
a long time. Economy tries to achieve the efficiency whereas law tries to
pursue the justice. Though economists are eager to alleviate the strict
regulatory system but most legal scholars and lawy lo are reluctant to abolish
the regulation heretofore because of legal stabilng tand equig . The tradition of
administrative state theory which backed up the intervention by government
into market adhered to endurance of administrative regulation.

But the regulatory reform in government regulation was driven unexpectedly
by the failure of government. Many governments has endeavored to reform the
whole regulatory system but could not succeed fully because new regulations
showed up immediately after abolishing old regulations. So it is necessary for
the government to stop reforming only the regulatory system within the
administrative area and to shift instead thereof the paradigm of regulation.

The government should change the regulatory method under the command
and control base at present into a new paradigm which recognizes the market
or the community as partners. The government should allocate its regulatory
matters suitable to the concept of self—regulation or governance to the market
or the community. The market or the community also should have an
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organization and capacity suitable to self—regulate or cross—regulate its
regulatory matters together with the government as an equivalent partner.
As the sample of paradigm shift in the environmental regulation reform, I
would like to surrender the case of cap & trade system regulated by section 46
of the Basic Act of Green Growth toward Low Carbon Society 2009 in Korea
which established the market—based emissions trade instead of command &
control—based environmental tax system among stakeholders who emit GHGs
into the air under the Kyoto mechanism principle. Such trend as flexible
system should be expanded to another realms of land, energy, industry and
environmental law for reforming environmental regulatory system.

T Al o} AT, AREY, AFA|, BEHEA|, AFRY, FEARY, AN, stk A
H, 544712
Key Words Environmental Regulation, Government Model, Community Model, Regulatory

Reform, Paradigm Shift




