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A2 58 AT ER FHRAS &I a8 o ddsl] $ES B
Aatar wr1e) 7147 9 ARPEe] FJslE TAIShS HA 0= AgE A=E(A1%), 3
7ol RS AR S E, SEARAA] = R(0]8}, Al - e} g
MBS PR R EE 22 XSS iAskal SITHAUE o3, ¥kE &
oA Bk ekaL g}, $hxsie] Gl BeixE WA 34, ttolata
Al&st Azt A7) A=A el ofet Al a4, Sl o]9]9] dfde]
7Feetths d 55 1 5AH0E dAste Ao dubdoltt,

Sl A= TS Al gk dlE, i B Hes etk ?V%Pﬂ
A(AH2z A3s)3) FAREEeM = #e] HE(Alez A1E A1), Bk v 4
JIHEERES: HeaE Sl 5] i(A2E), 20139 Al kT Z:jxl%
A ] (A3 %), T3 A0zl <3 R (A4R), 71EF thE= o] A3}
T i JE(ApS)S sl AgstEelA = el Al - Eo] A3 Qo
A gL A0 AN 5 AL A2S 141%1 ABb5.] AFF9]e] AF-E Hidets],
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3= % % o, 9071 2007. 12. 31. @A Ae] T o= AU 182
Aeld 1,7507 5 AgARL 1,70874(1,708/1,750=97.6%)31dl, o] wA 4L
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_.>i
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719] ARl 97.6% Hocfifkol L il & the 99 HleS Al o= 1)
ngk FEoletal & 4 gl
Shxe9fol] ofgt HX@ AL TEUERACl o A K FH iRk I (Alternative
Dispute Resolution. ©3}, ‘ADR’¢]2}aL eFgtt})e] dFoletal & 4= Ql=H]5) ©]
& of9A 7 ARl thet w=9)7F AlSE AL Qek6) ADRS dviifiiKel oek
Aol oJskA] ofslaL Yty #gie shdshs A= SJrlstaL) 1 -8of ApAel|A
& 9kzo] IRl =L Q= thi=Ee] ADROJELS: wlollA] HISE Ao
Z A, Alternative™ V1) £l Tk (Hiy figpk Al Wbl of gt Ay
ofl9) gk ‘&S HAgR= om|o|t}. x| ADRS Urlto| el HlFo] HH, §-
2] S0 iAot AT AR gHAe] thate] w=dto] A7E ¢ glomE ol
Hato] AP RI|E g}

5) 47130l o3k ADRe ¥ 71291 HES Hslel= o] 34, e} Xufeh Y Alae LA A
T ] A5 SR At TM"W HRARSROR=(2004), 764, A8 B2
Feroexe) 24 AXEA 81F, FHEH (2004.10) 5-39, A2, “FRdolo] ofeh PR AA
2 A2E A 81E, ety 2004.10) 40-74 A,

6) oA, &2, A MHIPHUHIE(ADR) Y] s, SARTAZAA T gt F7kE S0 Het
479 13.(138%), A&thstal WHeaAT14(2006.03) 13-75 5 #=.

7) ADRel| 3k 7|84 AR Hatole SRk 5ol A o] ApgARe] oJakA] of g EAYEHA (Alternative
Dispute Resolution)”, MIARAEIATH XIV), (1992), 42— 469, 1A, “S-2tetel 50e] ADRe) thah Hir
P Waf, 2110wt e} )F%ta Lt A ﬁfﬁqff e R (2002), 387-441 & AZ

8)  ADRS Uil iy sidsk= dzlolan, wédh Al3A o} 258 djdsl= A Ealeks A o
B, o) SIS el 3 RIS 1Y 42 sk Al £3E 5 9o, ol

ADRoJ2}L 3 4= QITHAA, (45 7) 387 321, olgA (71 1) 591 SJobH, ADReY #edsjo] ‘&4
(dispute) SAFHE Afo]e] v Hor= oALe] BIAE Aojet ¢ glo v ) BHAOR Tl QA oot
T AAAR] o] B} EAsle] tHEe] A 7o) EAlHE Ao Ao oSyt S
% ek 9ok

9) wSelx] RAR= ARNR= ARFEAA Mo 38k A B g o] ml kA S s S1sied
A rE s 7R AR MR diehs 19 BIEES e (1550 HficaE BAREY] Sith
Robert F. Peckham, “The Federal Judge as a Case Manager : The New Role in Guiding a Case from
Filing to Disposition,” 69 California Law Review, 770 (1981).
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L. 17 (Negotiation)

P RS B0 S B9 EA 2 ADRY 7] E?—ﬂ k.
o= A|3zke] 7]Q] glo] Al Galrle] FElol] ZRbe] 1A 2jolE HEE= B
o g FAS e ddshs A ovdi.
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10) ofgf Ul-e F2 7845 1) 84, 0|31 4(Z 5) 14-16, ZEA(45 6) 61, STHZTF 7) 448—449, 7
ANA(ZF 7) 402-405 5-& THsto] Ak =g ADRo| #é 71 EE9 0 2= 4 Am. Jur, 2d
Alternative Dispute Resolution (2008) §§ 1-9 =,
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o}, ##5(Mediation)
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o FaEE S ougrhID

2} % (Arbitration)
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o] Froel gt 24 A e B 247 thEr

FAAEE W] WARREe] 1L A 9 FANE TR AAT 4 qlon
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3} wesiz g =84 (2001), 739-740 5 HE,

15) A8 4) 21 ol o84 (755) 11 ofs} & H=.
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21) o]l;LHJAL xﬂxég ZOH
OHBHAL xﬂoloﬂ ,474]5]
(ZHF 12) 5651.

22) AYARE Fale} Ao] gl Tlel] ek g A91e] el whdslor 3 sl ek A
ol z“"‘%ﬁ?é ZHZW o] o] ARl A SEE d2RE 30 ofulel Tl A} A 9l
= Eafibdel w3k ATt AP A s W) B 1L 4v Fske el 1 sl sle] G
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AL 1 AAZ A3 WA adks WAshe Zlo] of7] it Aol ohar, Aol sl
T PHES A7 5 JoH S H Ald2ze 21). F AR 82 #HAs (45 12) 564 FE

23) AL 7hsla91e) sjshe) wAlate) QlajhA|e] e Feto] sk APgoltt ANAES Q1)
Al Eel] gk T S Bole Aol Bl WA AEAE SAsE Ao op R
Aol ofm, ofo] tiale] AES A7 & GTHYE SaEAA Y Al42xe] 21, Al42z9
33). £ A g HAS (4 12) 564 FE.
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ShA URoM = FIREAAEH A9zl LA FeleAel At vIA719]
T AENHTAS(O)E ‘Ombudsman A1%'9125) fAKeE 2 0 24 Alok

of wkbA] @O 8 ADRel| sfdghtar & = glrho] vid d=24low 6-79F 1 A=
a gk Hlgo] B AR AL §laL26) A ARdAEe] A9 it

Hhdo|| S-luol Al B Eik (adjudicatory process)F7)
AR WA 0w S ujeljel] Bt thES sl Ashe Fuditol 1 AAIe] A
g ASithe AollA] Gae] A8 dAe afol7} olrkar & 4= 9tk
ol wbA @ 8ol sldehs s THaskar Al&eh SAE A Sl
bl & 4 glont, (Y23 2e)) ARAK FAoR S29E 29ste A

) nlgo] ghed

ADRS] 2AQ1 L BARALS] AHFeAlel] ok ghef'E frimshe o] okl WA
7)) Al AAUE-S FARRERIA 82 S Zesks F4o] 2 vt
7] mlgoll AR ow EAVE ks HRE A7|HL = Aotz
o] gt ZAA719] BRg-del] theto] Auiny] ffefi= ADRS] o] ol of
g ANHQl ZE7E A adt, o] wolld= of A7k T3] wofuA] ¢ om
Hol= vt vi=e] mEkflEe] 7ol thet warg A A, ikl ADR
o] 8&¥= MY Toll v Fol AYE v, FE=E =

25) Ombudsmen A= Fkslol= 27, "4 EANAAE(ADR)9] &4} wiete] gk 12, SAAT
1279 13, APQ) SRl 3] (2002, 8) 187, 718k Aol Tk At As A s, Hehe
4, Al6BA23, (2001) 93 F=Z.

26) #-& (45 12) 581.

27) ADRS] 71¥ell webd @b A#H2] HxKadjudicatory process), & 24 22K consensual process), & A+
E4 A advisory process), @ 88 (hybrid) 502 £ < Qlths #ol| sl o34 (45 5)
16-19 #=.

ool &} Jay E. Grenig, Alternative Dispute Resolution, Thomson Reuters/West (3rd ed. 2008), § 1:1
o= “Alternative dispute resolution procedures may be adjudicatory or nonadjudicatory. Adjudicatory in
nature, arbitration most resembles traditional litigation. Presentations are made to one or more neutral
decision makers who make a binding award. In some situations, the award is nonbinding and a party
may seek a trial de novo. In contrast to the adjudicatory process of arbitration, the nonadjudicatory
processes, such as mediation, minitrials or summary jury trials, give third parties no decision—making

authority and resolve disputes only by mutual agreement of the parties.”2tiL 7] A= o] ¢l
28) ZA T WE-S 254 (L 6) 56-64.
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2. ADR®] o] 27 uj7e] #s}o]

ADR O U1 #y 3ol ek ity Mgk Q) el of gk Adearel] dhgk (X
F& BAsk= Aot Gk om AREIEIIS AL Atololl IR T o]
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WFE P - HEEo=A £A8S sldshe 2804 29) AR 92 el

T8 HiAe] AEC Freted W B el ARt vhso] QAU el el 75
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29) old sl 1kl EH %0 o= 2HRA fHHS 71 Y BIRIEHolEkar oS Qi) vt
& FAl AAEAE () AR, BrdAL (1999) 10-11.
30) SMAF2 1996, 1. 25. Hﬂ 9581715 AA.
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o A7)ellE g ol Aol el #ate] 4 - HdAE St e e
et AEv)e TR 1145 e vhdel], vkl sl = A e
Z13} 59(the advice and consent of the Senate)'S Qo] thEeo] s}y,

= EE rhdsty] 9 Aol

ofe} ol v|= Aol Kyl HENTHE 0= ok vk - (T
9] 745 1 amfe} AR Agghe Hheabaa] v Al thulRh SR 2]
A o] g olFo= wEd ¢ QS g whHe) 32) wlire) 735
ofsh= AR = FARREe] Ao] glojoptt B2 AR AL 7FssleS sl
fik), Alo] wAdd Mo slolg FHA YN G2 Ael== 13
A& B 15e ATl ot 2 AxIsgRke] kst Mkl A
frde AAFsh= Aol

(3) A4 9] WA B QrHow 4ey

rir

a5

n] 2o A= FAPEAE ohd Algbd k= 5 Civil Procedured] €8k}, wheba]
=7F B AR Bk B e GARPT B 9t o), deael
AL el TE BE AR Y5402 viASE 2 O SARAS Ef2

ako] sidsa glek

31) &9 “dAMIs U= Erwin Chemerinsky, Constitutional Law; Aspen Law & Business (1997), 1-9 32,
32) A Dell oJaid, g el Ast O 3 ADRS AHaiax, A A 849 71
ogfal FSHAALE(25H), “APHA obel] oM o] 24T FHA ok 24| EAAQ Aol
Aol A 0] UA| T3Eeeil sk x| ulehr AAske A& 2713 4 gloks Aol ltt
gal et S & 4 UTh26W).
HhAo| 2] Aol oJal, fTEE 11l Bt A PR MEA FAke] AAA 9
Sk Aol 4 Q7] wiell, WA 249 sl Al FHIsto] frEHES —HaMOR ARl B

o
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) WA AR A4

ADRel| #3t =] A5 Tlare] SR aFdare] {4s A8k vl
E o o] &L ol f2 APEAETE ] 794k Fdek
o] WAlstE Z97F AA gtk
A ot eafe] xS Al flaiA= @ = Civil Procedure s 7]
%2 3lo], @ 1 gijto = AXE ADRY] 548 A vhy, @ $8 TIARASH
U] LEHS EOIR slo], @ 1 tioks: RAsH= ADRY] 542 A3 28
7} 2431, Yo7k ADRO] 1-8-5= ki Al dedsto] @ vl=r et @) $-
& ol igk vjaAo] o]Fojzjof & Flo|tt. 9] 67}1] 820 gk A A
E7} o] FojAA] opu gt AefellA] AdEE mlsolEs A8k Ag- 98 dA% T
wolzl =97} AE fdAdol 971 wiEolTh.33)
wzbA o} A4l @ nl=EA Jurisdiction?] 7, © ALAHA AZE
HY2 3} AP EAES] 24, © He Aul(rule of law)<} 2HEALE (due
process), @ GAgH SAPH | FASH AT =A AFAE, @ 1 HRkOE A H
31 Q)= ADRY| 3t 0] 5 w|=e] AP o] disto] D g gk M UlellA] 7hefs)
A AE B2 g,

1‘
&2

i‘>

3.0 AWy 9 ASAEY 7)EER 5
) "= HA Jurisdiction®] 7R3

7}, LB sl oA JurisdictionS: HAVEEEREo el sk 97 AR

33) o], W= S} Civil Procedure®] A4 Sl djet St AR} AR = A, vlHolA
Al71E)= ADR o}29] 7 55 AR gelelr] ofel A97h BAE o lrhs FAALId, ofel ws}e]
© ofefellA] thA] At

34) ool Tk APASE 8- AV, ik SN Sdae] BHS 2 AT ol 23 RS 5ol disl
— HEBRA VR 2 o] et SA RS HmA|Eol o3t M fiRfE SR ), A2Elx
965, 3=rHshel (2007, 2) 243-248.
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Hl o= Q3] 247}k b= Hola, Q8] AHAOF o) RA it mh
CEEHEY, AR SolA e ‘Elf(sovereignty)', & 30 JAA
o] Ak WA A (power)Z FAFEE do& Bjotsjof ghr}.35)36)

U, m)=t WAl HE /a7 (separation of powers)2 (D) BB Bk ol
2 PG FAH 02 i (sovereignty) & BARE 4= 9L, @) 1S el
A% Legislative Jurisdiction, Executive Jurisdiction, Judicial Jurisdiction®] 2+2}
AFFAE gHsta Jrke ofrjolth

t}. Jurisdictiondl] ¥t v= A e AHAE

1) Pennoyer v. Neff, 95 U.S. 714 (1877)

)= AN 3185 MBI MR 328H9) Jurisdiction 2 71 SHAof gt
A A 2A, 1 58 AL BE T+ 1 99 Skl Sl AlEd =4
S0l tisto] wlebA Sl Aeka-S 7Pt Every state has “exclusive jurisdiction” over
persons and property within the state). WFHol|, F= 1§ vl &= AlES
15 gl A4 A8S AR 4= SItk(As a corollary, states may not
exercise “direct” authority over persons and property outside the state). 2= F4]
o]tk37) Pennoyer Case™ AFga} E71o] st it ket -& FLHI 0= S]]
ot Ao A, AN A4z AJ1HFull Faith and Credit Clause)ol|38) #HAsle] &

35) Black's Law Dictionary (8th ed. 2004) : “Jurisdiction” @ A government’s general power to exercise
authority over all power and things within its territory.
ool 3#3}o] Gene R. Shreve and Peter Raven—Hensen, Understanding Civil Procedure, Matthew—Bender
Publishing (2nd ed. 1994), §79l+= “Historically, the principal basis for and limitation upon personal
jurisdiction was territorial, hence our adoption of the term territorial jurisdiction as a generic description
for this requirement.”2}3L 7] A0} 9l

36) AeEAL Jurisdiction®] 3F$171E1 Judicial jurisdictionol] tH-8-8R= 22 Holok Sh=d], thyt &l
o wgbM+= Jurisdictions Judicial jurisdiction®] /@ o2 AMEHE 4% Qdth

37) Pennoyer v. Neff, 95 U.S. 714, 722 (1877).

38) H)= Ak A4z AR 7 e T 7 39 320 WEl 7)1 2 (public Acts and Records) 2
ARl disle] 7kse 3 o] a8S Qlstolof gt AwelslE AihS Eato] 919 22
g, 715 9 AREAE ek Y 1 50 188 o Atk Article IV. Section 1. Full Faith and

Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other
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rir

WAL QulA o 2 oA k]

= 5 [e)
g Ao AAF = 7 o] deke 2

sk

A

off
tlo

g o)},
(2) International Shoe Co. v. State of Washington, 326 U.S. 310 (1945)
Pennoyer Case7} Ad31%l o] % wl=e] 2} MEUF(IRES 352 B2
S B2 3 U, o YolrlA o]24} Long—amm Statutes S #1731} Zale] #at
S L Aesiglars) 2 Aol - Foj3)e Tl A2E Aot
A opgt & SAdn) 5] Wi o dH FRIE diste] AEA o 9
st B A 7198l diste] x2d oz A H 7] (unemployment
compensation fund)ol Wek Fi-2-E Hatehs FHES AT o] = Q18]
AT S FestA | v T AA) HeAY International Shoe Co.= Al
ol Adarsias 9ok 22 FHE] el $uketh: S sigiel A
Hi e = ke] 739 ‘Minimum contacts(HA3H=2] A7) Q1A= B
AT TS F3E 4 9= Jurisdiction©] 9]
i, wpeba § FHES Al EA oy gthal #AJEESIT.

International Shoe Caset= (<] o] A7} ofd) dAbdel| ek 54
520 93 ofFof #sk AP A Minimum contactsth= 71552 % Pennoyer Casedl]
A Arget T gE ol oist — BIALE 1S AORA, o] mlT A
Juisdiction®] B FAH YA | ] AhEAIES &t Jldelehs He & R

F Aot 40

State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and
Proceedings shall be proved, and the Effect thereof.)."2}at 7F48}aL Qli=dl, o] 7+4S &3] ‘Full Faith
and Credit Clause’gal g},

39) 71 3] Long—arm Statute®] §3Vgel] A3k Aef|Z=, 3T FFol] AT BA AFsake 24314 @D
Foll 21915k Aol tlele] 2T Sele] QAT 4 SlEks FYBo] el S oflaie)
E Hess v. Pawloski, 274 US. 352 (1927) 5& A& & ik

40) oIFAtH, 1973 AP ] FErjo} 3= WS ] 734 9] International Shoe Case 55 ¥Hgalod, 5
Qo slok MU = o] SIS Sk ol Al Rlo] AITAL WL JE ot

Z)A] (authorizing the exercise of jurisdiction on any basis not inconsistent with the Constitution of this



RE Rk b2 2827 ADRY dwto]E 133

(2) vl= TN A EHdH ARYEAIRY 24

915} 2 fuisdcton®] 7S EX)2 S0} vl dPAE PRYARS 4
et AHEAAAIES] 719e] © Marbury v. Madison, 5 US. 137 (1803)2 I+

7k ehsle] tiele] BHTAS 2k ARE Helshs MRS AR o] Y

of StkerlaL SRRl ol sk Ie] A9 KO Thkc]
ol SAslo] AP LIRS AL o) sl A EAle AES)S
Bejapl B A0RA 4 1 AR A ABEA §AED Qe

state or of the United States) 2 T43}aL 1i=H|(Cal. Code Civil Procedure Ann. § 410. 10), ©]23t
178 A M5 JurisdictionS 2 SAE YA || AREAIE HEdE AU Kol
41) AR LL Marbury Caseoll ] Y thEHS Adamsell 2Jgo] F4140.2 w2 A Marbury(
ol 28] tiEQ) Jeffersone] 2H9) Sk Madison(3] )] thale] BAIIE S w5 &
© A7k glar oejek Aol disle] ARHA FAlro] 8)-8xjojof gl FAFANE, 9o} 715‘*3—
o} A3 8) 9K the writ of mandamus) AR Fsto] AYUPRLCZ dlofa A4 oZA <] #
£ Peres A 1789 WA udicary Act)- 8% A3z A28 11]29101] ¥} (repugnent) =7 | %
o] s=o] ¢, webx] 9] el Ase A7 Uae] e et Zs A4S slwA, Y
HHg 0 & Zulo QAR (discretion)o] Q1A% dﬂ“’]ﬂﬂ}ﬂ %LX]E}E el iR s HES A
Aot 4=tk Ju]ol A ednte)s)e] Ask(power) S A E a1 A8 W= A © 24 (defined and
limited), L ojel] HA[=]= ofwf3t YHAE SAT 4= Qirk A HugfHozA o3)7} 490
U2 ordinary legislative acts)2 5191 o5 digi(alter) & 4= §li= Aolth gl FAZ IS,
5 A2 A9 S9E] Madison©] Marburyoll Al 978748 'GV] of3t A 2Rgo] F3a}
the A 5o AHeHAE, # HEY] GRS Aeke 794 eAd dsiie o2 O
37t flo} 2 MES AT 5 Sl Aste] AUNTA] ool tishA e ARIghoZHN, EELIRAT
[£9] A9 2R 0= e 371480 giste] XLA 0 R APPA AALE sk 740] oL 9 24| Flik
BBol Fikoll TAske] e MRS fitlshe Alkee AE EHsil ¥l Aol
42) d7ad, ¢p ALY Judicial Jurisdictions] ’ﬂxé 9 A GO Asle] YA 0 o3|t B
ok IHAFAS PAKE = k= Aol #alM = Ex Parte McCardle, 74 U.S. (7 Wall.) 506 (1868),
Felker v. Turpin, 518 U.S. 651 (1996) 5& 2% & 1, @ o9 o2 AL Judicial
Jurisdictionel] Zrste] ofw] fee Mol thaked e 1B FHlelU YA EH 68 AR dlo] WYL
2 3l AR shes g WE IRl SEEths o fE alg HEd vt f3A
015 & AR 2= United States v. Klein, 80 US. (13 Wall.) 128 (1872), Plaut v. Spendthrift Farm, Inc.,
514 US. 211 (1995) 55 #x& 4 9.
43) o] dede] B3R FE-S olfrE AFHAE & tlEAd ARIZE Youngstown Sheet &

;g mE
i

o
S

1—‘:(0
O i ot ¥O
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(3) el Aul(rule of law)et AHAA2 (due process)

A= AUAAZE Rule of law 3 AT HEH S EOi= sl Qlvke A & &
24 Qlthes) Yo} AN Aoz 3-dE7Io] 7R1e] A, A, Aake 1l
goh= 49 HEEA] A (due process)E £5781ES TSIl IETA6) GB ¢
HE7 HEAR S Fote] A4 =R1e] 7] k= 7390k @ 3T 2 A}
o] AFYAE |2 sl 71 RAS Adtehs 9ol ALET HiAN ELE
XK(procedural due process)?] #Fo|d 55 5T a7} 9t

b eSS 8 ARAS 7|2 A
sl P Al A9F Al3E R A0 ALZAANT He 114
TRl A3E FH48) A2l LpA] Gl B Aol d)7t 5499

o i

Tube Co. v. Sawyer, 343 USS. 579 (1952), Clinton v. City of New York, 524 US. 417 (1998) & %,

44) F o] “PAs Ul AV, SRl T R 71 o, B AL65 (2005) 218, A1,
A il et Ppre] FE W AT, AR A3 Al Sl (2007, 6.) 87 & HE

45) Black’s Law Dictionary (8th ed. 2004) : “Rule of law” @ A substantive legal principle. @ The
supremacy of regular as opposed to arbitrary power. @) The doctrine that every person is subject to
the ordinary law within the jurisdiction. @ The doctrine that general constitutional principles are the
result of judicial decisions determining the rights of private individuals in the courts. (& Loosely, a legal
ruling; a ruling on a point of law.

46) $4AH #5% : “No person shall be held to answer for a capital, or otherwise infamous crime, unless
on a presentment or indictment of a Grand jury, except in cases arising in the land or naval forces,
or in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due

process of law; nor shall private property be taken for public use, without just compensation.”
47) AW A% A9g AI3E : “No Bill of Attainder or ex post facto Law shall be passed.” <13 A1
Z A108 A1Z : “No State shall... pass any Bill of Attainder, ex post facto Law, or law impairing the
Obligation of Contracts, or grant any Title of Nobility.”
48) 16M7] uiA] 17417] @Al d=rel3loiie &5 54909 ol5d) BA A% A WAlshaL of& W
FH= 3 O 9 ARk ARl Aot o] A1 AR} glo] 9 AR ARl A
SHeF ol 59 HE(O)E Bils of Attainder' 0|2k $Hch & APgeigl, oleje HES 49 44
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EWAIE 24 88 A1) B (private bil)S F3] A 5= dtks Av)|
W] Hgo] e frAHaL ek

a8 QR 9] t)F7)3o)7] Wi, Private billell ©J3+ 7] EAA TS
FHAgk ol dH o= Apale] dlsEAlel] oJst [TS ofvlstal, uwkEhA] wEelxe
o} 1o Aletol| A dnbd o 7 QI AR} A1) 7} Procedural due processell #@sh
= A0 R gt 9lrks50)

2 500 tjk AR ae] 55 vlE WAL ofge] 11 §EE0] 9] EARle
A== 31 M) 44 corruption of blood)'ol2hs WA &312 YANY]E 14
)5 AREES 9k 22 o3 e] WS viHaly] Slste] HiE A TidEETe ] e HieA
Finriko] B Yol <& K MR ol FolA o} Sl e WA ] Ao gt7get Aot o]
of] 8t 7iEFA el A o 2= Selective Service System v. Minnesota Public Interest Research Group, 468
U.S. 841, 847 (1984) & 3=,

49) @ AA] vl R3] FAH o2 EAR1Y] Ao i-E A4 Edh= Private Bl AFE 5= 92
USCA § 190g ‘& F20), o) AHdHe] 725l gk o]2A o 2w ik} HES 3l 5499
AV AR k= Zlo] RIS Jiola, 71 3k frsuell SIUsHE 2 i Mol Fejo)7]
iz, Agel3] H= 0j3] Sl Private Bile] FEIE SA%19] RS 285k A2 Fs] slddt.
@ olol slo] AHUHE DAHCR 1] [HERIECR QAekE Adlhe 2ol 5] 9A A
SollA BIRE Mk 002, He) ST AlL9R AL o)t AF-S olofulolr] “o] 7]
Lo e} 7120 WEl| oJ3le] e HE 25 AldHE 4 e Well= 1 HES gutdes
Hgxlofof ofal, Q1 9ol A-g¥oiA = QRAT Ear 1P 3o 2 QNI (FARAHe]

H ot ofufe}) BE GelA i1 e AT 4 SIS el ‘ilq. TRl ek 22 )

B A192739] Bt elE Eska SUATA AT HE dsle] HlE $grde] AREE
o2} Sl A% (WS offHo]7]= SpAIR) dAPA o R glerta el ke A
58 do7}h QJrh(BVerfGE 24, 367).

@ 3 92 Aol 5 71 9 mn B AS sXlele Wil el Sl ¥,
F5U R0l oot AR 48, AN = Alet B o vfet RS HERA of, AP 1S AHs
ofof it} ehar et Ay Al23% A3E) Tl weisie] $2] AATAE o2} ikl FPA L.
2 gHva L QS T T vt ITHEHATA 1998, 3. 26, A3t 93¢uH12 A Hx).

50) o= =11 EHFJ]EM 57t A j_f”]‘)ﬂ gfste] 71RgAlete] a8 24 BRIk Private Bil&
APz Ao R FAHYPALE sk A, ald Gl viste] M) Procedural due process”F HHA
Aol A L%Qz]% St FAX ol

ru[o
I—Ll
_?(_1‘
QL
f
o,
32
oo

-
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L (TEER 2 WA S vl = & 71 2AA e

311 Rule of laWQ] Lﬂﬂq] ] o] ASH [q] zsg O_',g_ 1;; /\].H-]XLQ_O] zﬂ—aqxqo] HJE
of Azt dAfEofof shth= M2 g}, 131, Procedural due process®)
el ofshH, SPHIt Xl@ 7 EAAES: 1A ofstal ke 55 w8t
o] 7o) Algks]= 7, 11 GARIA Ge A MR HAgwojoRt A
2 Addo] 1T

1) gl 2AS TRIENE S8 JRHERIR

ASAR1 vl Aol 7P A1%/d0] A= A AE2 =19 ti]3o] of
Rl ofsto] Rt - sEElS] Aol AR = Sl 1B Eol wt
2 WEe] AR o] Qe A AL SRl theled EEI(RGY) 17
YIS & 4 fivhe 212 A H€E 3 Rule of lawdl] H]Fo] WL 213t
7o,

ot 857 g 744 s Wobd A 28-S sk Aol
&b olell tiste] TS 0= HiEkiyR) Hikny KRl S-8E oo atar, @ v
Pgargow gk AejAdo] T ARMIME ofgfell A B ule} o] A3
SFEO] iy TTBEIAA S TR E oot @A 0% 8% Procedural due
process B710] FHEE= A 0% B Qirk Fo8 AL @] ARA AEA}E A
PR oo s PR st} ghe] AR OR o] FoA)= AR
A ] wjAlE e A A opgke Aot

a

2) el 2AG WS T8 AR
TS A3 B 5 EFe0] AT 0w Fe] Al vt A4
& W] ol A4 Fle] ctol chstel vhs- Foheti A 2 v
% Sik 1ol ek A AHOIEY AHAGo] 4 e ok
iﬂ‘iﬂ,ﬁi A= ol Bl ko] $13, 924 O SR} Al A
) ) Bagolp)) ghelslo] infily - BHOR UHBFIS S AUHe Hst

H ﬂ

W

¢

51) &, wlar AU ARE 2789 ‘case or controversy 8710 FEE|ojof SHR= FA|QIH), ool sjed= FIA]
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7] o] t}.52)

TR WA - EEA R yedo] AatA Aletas dake 4 9l
= ARbellA el ofel] fetim A1 EE Alsol 1 fiiikell 2813 7t Sas A
AR 3k A 02A, FatelA] APEA o5 Hajol Hofet oxfe} Ql=A] of el i)
glo] AAE et vhy 7 el Al gy Sl BAE She Zlol7] whtol
71 EAA A A YA dgeh= Aol

Z, Rule of law 2 Procedural due process®] Hz]oll H]Fo] & | HL{FHx=
291 e ZAske] A ofof shaL, o] & Qlste] 7]Ee] Alghd kA
= Al Al dAg AL BAgs oot vjEA FHA Aol d4d

It

o

(

)-
|
]

o
PR

b
re
i

rr o
w i
[e]

3) ul=r WA Procedural due process®] A4 243 A% 559

TAAY A5 Ql8to] 1B EH 2 A E Hete] of= Fwo] Habd B
ol 87 E=AE Al ek vl= Y op R B FIES] N O
el e A5 wgd 499 @A A-date] Bl A Rk
(procedural safeguard)}& 3h= 74-F- B& 7 A= Hffi(value, $Eel thet 3971
), @ F7HQ A BAks o] e BAH o= FrtshA| E A - 3R
Hok 55 123 Boffel Fli(governmental interest) 5o 714 0% M - i)
ojof ght}ar AAJeto 2 [ Mathews v. Eldridge, 424 US. 319 (1976) 5 =154 3

A, 2] HESEPIEIA 5O) PR CRARIE, S, A (2003) 504-574 F 557574 32

52) 1o} T AL i B ARk Atk Mk DSl dE
Z AR (7138} de)) £ fakitole] disled ade|a AS4] FIEHIRE 7AA] ohsta,
o] AISAL} FatekAl EAIEE Q27 Sl AR A Al disle] BARIe] Alde] o= gl &
slo] Akl 715k widsly| wRiel], AR whetA] g Ael] st difiko] FEshrl nlwto] A7
A Al v, o2k B4 ulE WA AR A Ak bkl ik A3 AEE Aok
SHA APEEE AP A1) B Hikee] dAshe A, L 29 ¢t A
A#(the doctrine of stare decisis) G AV IFELE 3le] AR Abo]e] A £AS 3
wjitell, A Aol A EH e BrtkS Bk ol Aol

53) ool gt =ol == oA (7 1) 178 F=

54) ¢ o] A3 AEORE= 2 Am. Jur, 2d Adnmunistrative Law § 56 (2008) 3=

48 7))

e
sl o))
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G 2] R ARl wheb 1 B AL so] Yelrithal ¥
I HAES Aeletd vt 2

Q WA A AR A o] A&HE EE ARFIA el REHE%
(unbiased decisionmaker)”} F=38l= Z31ESH Bk (fair procedure)E 5814 ©]e]ut
g of ol gk AAo] o]Fold A& a8kl S|, © AR GARAA
FHGEAE ato] 9 Aajo] et 4= 9l 7185 AlF5H= Alan opportunity to
respond before termination of the interest)S 27102 &}l JAITE © Afoto] H]
WA uiAg BAA 0w 715S Qshe APole ik digiart BgE e
Ao AYA axdo] SHE. o, Unka o Tl As= A
A= S35 Unbiased decisionmaker”} & # D Q&= §lar ARetol wlehr
T APF obd TR iy Aol 1 ke TS % QAR AEROE (A
4 Fehe} HEFlol disto] HAst HBLS 7¥ed 4= it 59 -9l 71 B
Sk ke Procedural due process”} 2185 7] wjitol], WF=A] SA 2ol A oy
P ko] B Pldivt Aok duin FERATA (prior eanng)g &3t
A9 Algk o] §71 AA x| ojof sl Aol

QJe} Zo] nlmoll A= B 2 WA S 7R g 71 EAASk] )]
7F§ Az om] o] abA AHERR= 71EEAIgto] o] o] 7] el REEA] A
Kg AR PR 5= onlshs Ao= njolelar glar, 7 ARQle] whepA]
AR QAN dake] A 5 DA SR gsfehs AAS Fskal Ak

&

Jetot=t]

7

4) WEY AV S Held] aAgo] AbdA A ol Ttk AHrREOE ARslEA (
219} 2] Procedural due processt= 28-S AHA oA Adslst 4
= shte] e Blaly)] Wikl Al 11 Qo] 2=HQirtal sheks 7H4
82191 Rule of lawel] S]] 2] shg2R8-2 AMA 0= Ashd + Qlrksd)

wlollx] @ 33 ADRel| sldsle ity 1 el olsi AR} 7} 5ol
Zolaloith= AMGREo 2 MBS A7} A A gL o] Sdolel= T A

55) ARIEF 5) 0ok, ol AR PRI ol Fl B3le] Pelapgiee Ao 13
o Aysehi AgsE AL ohlehs 4e £ AHsta ok
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7194 a1 Qlek WES] Al Hast ol dd oz wvle iyl <37}
FICdke] Jsipol] At oAl A8%= S Thee Aol o9 g
AAT 9o gl 29 ol BAA A7t 5ol @ 73 ADReY| Zofskar
e o] o5 T2 ~83lo] YRS SIStk APREe R TAHES] 54
S A - B3 = gl7] ot} v HES] o) gle Hald dLEe-S
folah= A9 FAET} Executive Jurisdictions YEste] S-aE A ah= A
WAk das 2T g o] 9lrt.s6)

J

5) O 7% ADRS EUIZ 3 J28o] ofst APEd A2
FAET} ol 93k 112 A4 (rule making negotiation) 5= £3H @ 3
ADRE EUIZ 42185 3h= 49, ME 5483 A7 gl 71 ADRe] 2

ol
Aol 7185 = A ofaLs7) Yok ADRY| A¥HE TIojE 83 A2 ¢
afo] AR oo AghE]= g0l e YA o2 (9]9F 22> ADRY| A7} of
W) PATFe] WgREo] L APHAIAL] tido] HTtss) = el Akl of
g FA0l WA gk Mle AATANA A&E= Ao)aL 1 M ADRe
HAAFAR N A A7she A A7) Ao = Flolrt,

o A, eIk9]8]7}F 199030l A4 3k 334 F- A3 2 (Administrative Dispute
Resolution Act)39)ell= @ 3 ADRY] Frojulg 52 dA4 o= A9l 55
wlo] ApHAAL o] B A0E iAE ] 9l=u60) of= ADR A9 dAHA &
AE vkt Sl Aotk

56) W', AF3(Z5 5) 61-62.

57) Natural Resource Defense Council, Inc. v. US.EP.A, 859 F.2d 156 (C.A.D.C., 1993).

58) ZArEHZF 5) 50-54.

59) 5 US.CA. §§ 571 o]s} 5%

60) O 5 U.S.CA. § 581. Judicial Review. (a) Notwithstanding any other provision of law, any person
adversely affected by an award made in arbitration proceeding conducted under this subchapter may bring
an action for review of such award only pursuant to the provisions of sections 9 through 13 of title 9.

O ol & TdoZe AF(ZF 5) 60-65 FH=.



140 BSEEWIE 430% 33k

=
) A FAAQ WA Al Agh s Aol AtelES Aol il M
7 S A% TR, o]F AR sto] Mol dWt HEl
BAS A== 1= Judicial Jurisdiction s 5693 A o]7] wjito],
AT} o3t WA ZA7F SAH ADRO| thate] widiye] AR Tt B
g g8S AT < Qlok vkl AejsrL 378719 o] T - Folek= ADRo|
U WIZFA o)A o] FojA]= ADRY| tiste] W] midFH $hds] sdgt g
E ek HES Ashs 749, el 4" APEE-] Jurisdictions &7+
IHX] AL AR F QIS S 8o wH ASAQ] ATEE Qg HHA
o] opy|san, HelA 0= 11 ADRY| FefahA] o6 ARES] ofell A7} $hds]
Hﬂxﬂﬂ% A7} BAEE] wiEolo).61)

[e)
o
AR Hydi ) I ME(binding arbitration)ol] ¥+ae] Tk
fEHa sde a4 O] 9)\"/}31 A8 Aol §la1, S Ak (arbitration agreements)E
Ask = Q= R frARH Stetete.
f’n*ﬂ 1011 EIEis *}W‘AM S Aoz ARlshe HAS HalaL lrts2)
ohet i e HEolA A AASE 871863 TSt ke tisto]
wolo] Mo AedalE Az F 8 (enforcement power) 5 F-ofdh= A
AW &85 o= B gl olefet a9 91 AN FAITA dlsiA
AgHE 9] iellA] AP 7Fs etk Ale AR shal glom, A ARdelA]
= L APAIALSY HI9] 5ol dfste] 414 0® HEsEL QItHPrima Paint Corp. v.
Flood & Conklin MFG Co. 388 U.S. 395 (1967) #2].64)65)

oX
o%
o
i‘
A
>
>
2
é
_L4
E
3
2
o
N
N,
ol
—{>=¢

—~

61) L. Bacow & M. Wheeler, Environmental Dispute Resolution, 1984, p19[7-3HZ= 5) 6104 #jol-g-3H.

62) ool et Aoz 4 Am. Jur. 2d Alternative Dispute Resolution (2008) §51 F=.

63) United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958(©]
£} ‘the New York Convention )& EUZ 3 $-2] ZA% A3%, A36% 53} fAFeE 940t}
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o} v {iBs Pk (Administrative Dispute Resolution Act)$] H%166)

)= Akl 3]z} 19900 5139 A o= Aldet frBdy Rkl g
o] thFek ADRO| o3 7 Sl AZE o] AEHIARE o]F ZAR o]Fo
A= Aol IS T8 ethal 1o AT A o)
afo] figk ) Sl (k7 31857 M @ ik b BE7E glofok shar, @ wi

b FHHES Holof ap, @) Aol gt #4ty JiE7} Qlojof sl & 37K 8o
HEEA] F5w]ofof sh=d], 1990 FA] W= A= ) AW Felle] 7hsAdel
MR 32 G4S AL olejgh ol whaba] 19904 HES He5H 5

64) $i9k e MEQAS THA 758 Sl SARE distol Heo] AuAel ApAAE 17 7]
= e, A0 Hi) = ik S AR Tgk AACNA At AR ZIE WA
ah= ARl A g

65) @) 919} o] FAlo] A G WAl laiMe Hash B Fiar) o= A ks
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78) Federal Rules of Evidence, Rule 408. Compromise and Offers to Compromise
(a) Prohibited Uses. Evidence of the following is not admissible on behalf of any party, when offered
to prove liability for, invalidity of, or amount of a claim that was disputed as to validity or amount,
or impeach through a prior inconsistent statement or contradiction:
(1) furnishing or offering or promising to furnish——or accepting or offering or promising to accept——a
valuable consideration in compromising or attempting to compromise the claim; and
(2) conduct or statements made in compromise negotiations regarding the claim, except when offered
in a criminal case and the negotiations related to a claim by a public office or agency in the exercise
of regulatory, investigative, or enforcement authority.
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<Abstract>

A Discussion of the Dispute Resolution Mechanism Based on
the Environmental Dispute Adjustment Act in Regards to the
General Principles of ADR

Kim, Si Cheol

The Environmental Dispute Adjustment System (‘EDAS’) stipulated in the Environmental
Dispute Adjustment Act (‘EDAA”) is a form of Alternative Dispute Resolution (‘ADR”)
handled by a division of the Administrative Branch. This particular dispute resolution
mechanism followed in the EDAS, consists of several controversial aspects, when viewed in
the light of various general principles that lies in the core of ADR.

Though the main purpose of EDAS, which models after the Japanese Adjustment System
for Grievances from Pollution, is to settle civil disputes arising in the environmental areas,
when compared, the vast majority of EDAS cases in Korea relate to adjudicatory awards
while mediation cases constitute overwhelming dispute resolutions in Japan. This,
therefore, has drawn criticism concerning the Korean practice of dispute resolution in the
environmental dispute setting, since it runs contrary to the very nature of ADR.

Furthermore, in consideration of the general principles of ADR, the provisions of EDAA
consist of various fundamental defects. In fact, due to the tendency of ‘under—Tlitigation’
involving environmental disputes, to some extent, this requires a specific mechanism for
resolution of such disputes. Under the current system of EDAS, however, the State
provides public subsidy to litigants as a matter of fact, which may result in ‘over—litigation’
of disputed cases and actually create a converse effect. Though it may be inevitable to
sustain the current system for the time being, for the future, the EDAS should be framed
in order to minimize the total cost of resolving disputes. Since the total cost consists of
both an ‘operation cost’ and an ‘error cost,’ to reduce the former cost, the latter cost is
considered as a necessary trade—off. The EDAS, therefore, must be constructed in a way to
minimize the sum of both costs accordingly.

Until recently, the successful outcome of a mediation or an adjudicatory award within the
EDAS has been considered as a formal consent agreement between the parties concerned,
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which is greatly similar to that of Japan. Nevertheless, because of the newly enacted statute,
EDAA(amended by Act No. 8955 on Mar. 21, 2008, and effective on Sep. 22. 2008), the final
outcome of EDAS now has the same effect as a consent judgment of a court.

This raises doubts on whether the amendment of the statute can even be upheld as
legitimate at all. Under the current Civil Procedure Act in Korea, consent judgments not
only have the effect of an execution(enforcement power) but also the effect of a claim
preclusion(res judicata). When compared, the Korean consent judgment system is
somewhat different from the German system, which only has the effect of
execution(enforcement power) but not of claim preclusion.

The constitutionality of the statute must also be strictly scrutinized since outcomes of the
ADR conducted by the Administrative Branch have the similar effect of a consent
judgment. Even from the standpoint of democratic legitimacy, the Korean EDAS is
relatively inferior to the Japanese system. Thus, it seems unreasonable to produce the
outcomes of EDAS have the similar effect of a consent judgment. Furthermore, in light of
the precedents of the Korean Constitutional Court, controversy surrounding the
constitutionality of the provisions on the effect of EDAS or Ex Officio Mediation system still
remains as an important issue to be considered.

The very nature of the ADR must be emphasized that respects the parties autonomy
involving each dispute, in order to establish a dispute resolution system that is based on
sound ADR principles. From another standpoint, the success of EDAS system depends on
the extent of reducing the error costs associated with the disputes resolutions. Therefore,
in addition to reviewing the empirical research conducted in the U.S. or Japan for
guidance in improving the current EDAS system, attempts to narrow the gap between the
decisions of the court and the outcomes of the EDAS regarding the environmental disputes
must strongly be pursued.
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Alternative Dispute Resolution(ADR), general principle of ADR, under—litigation,
over—litigation, operation cost, error cost, consent judgment, the effect of execution,
the effect of claim preclusion(res judicata), Ex Officio Mediation system, parties’
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