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6) Art.14. [Eigentum, Erbrecht und Enteignung](1)Das Eigentum und das

Erbrecht werden gewihrleistet. Inhalt und Schranken werden durch die Gesetze
bestimmt. (2)Eigentum verpflichtet. Sein Gebrauch soll zugleich dem Wohle der
Allgemeinheit dienen. (3)Eine Enteignung ist nur zum Wohle der Allgemeinheit
zulissig. Sie darf nur durch Gesetz order auf Grund eines Gesetzes erfolgen,
das Art und AusmaB3 der Entschidigung regelt. Die Entschiddigung ist unter
gerechter Abwigung der Interessen der Allgemeinheit und der Beteiligten zu
bestimmen. Wegen der Hohe der Entschidigung steht im Streitfille der
Rechtsweg vor den ordentlichen Gerichten offen.
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20) Bohmer, in: BVerfGE 56, 266(276); Bryde, in: von Minch/Kunig (hrsg.),
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24) BVerfGE 45, 297(338); BVerfGE 56, 249(261); BVerfGE 66, 248(257).
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Rdnr.85.
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28) AAZEL  Junctim-Klausel <& Junktim-Klausel H+ Junktimklausel®] W&
ot} HYAAME §of7} %"éﬂﬂ o] FUlAME o}F dxH goli= {irk. ilﬁoﬂﬁ
oy o= fld]i 38 Z2HAEH, duk AWM A 1988, p.600), T &4
g 2N Ee, dd FPEE L, 1983, p.717) Hh s A9E ot g 27}
w233 Y, "74‘34"];4 Y %, 1993, p.327; AATF, TEA ﬁﬂiﬁ?& A
AT, 1992 4<117>)elka WYste A% gloH, ddjxdolza 0}7l+ OWE} #
%3] PAMI, 1992, p.329). mat Bolzgold} syl stk dE, 4 1, 2005,
p492. A%, =Y B 71EW 1424 Bz Junktimklausel> 4“]9} i)
W 232 389 &4 A, APHEA, 92, 9<35>). I Fol| Fzpo] Aote| wetA Az
ozl &oj8 & & F5Y Witk AE3, A 1, 2001, p.530.

29) NiiBgens/Boujong, aa0, Rdnr.372.

30) NiiBgens/Boujong, Eigentum, Sozialbindung, Enteignung, Rdnr.373; Bryde,
in: von Miinch/Kunig(hrsg.), Grundgesetz-Kommentar, Rdnr.88.
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<Abstract>

Land Use Regulation for Environmental Protection and Property Right

Kim, Kwang Soo

The citizens' right of property is protected by the Constitution. But its
contents and boundary shall be governed by legislators, which means there
1s nothing such as absolute property right in a society. To accommodate
so many people in limited space and to keep the society sound and
sustainable, government will use every means. But these policies often
cause sufferings of private property owners. For example, if one's land is
decided to be within the so-called green belt area, her rights will undergo
serious restrictions. That is, the right of construction on her own land
will be gravely limited or prohibited.

The plaintiff of the case mentioned above asserted that it was unconstitutional
to be deprived of beneficial use of the land even though originally it was
suitable for building or cultivating. Unlike the laws of the USA. and Japan
the Constitutional Law provides that in case of taking, use or restriction
of property right, just compensation should be given according to the
statutes there on.

If there exists such a compensation clause in a statute, there will be
no special problem. But as the old city plan act, land use regulation is
often established without compensation. On this compensation matter,
early view was that if the regulation went too far, the property owner
had no obligation to endure it, and just compensation should be given to
her. Until the decision of the Constitutional Court came out, the Supreme
Court had repeatedly declared that zoning was within the boundary of
administrative power of city planning and there was no ground for
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compensation.

The view of the Constitutional Court in this case was that if persons
confront serious hardship in making use of their land by laws without
just compensation, it is inconsistent with the Constitution. The forms of
hardships arousing in the land regulation cases are @ When the original
private use of land is gravely limited or prohibited by the act, @ When
no beneficiary private use remains through the regulation and @ When
the plan is not executed within 10 years, and still private meaningful use is
not allowed. In these circumstances, the owners can seek judicial review.

The structure of constitutional protection of property rights in these
cases is very similar to that of Germany. The German Constitutional Court
has decided that the matter of just compensation is province of legislators,
not that of judges. Some scholars agree to the view of the Constitutional
Court referring to the German construction, while others insist that Korean
property right clauses in the Constitution do not coincide with that of
Germany.

In my opinion, the Constitutional Court's decision is very rational
interpretation of property right. The persons alleging particular hardship
through land use planning can not get compensation directly from the article of
Constitutional Law. Instead, they should bring suit to Constitutional
Court seeking voidance of those clauses. Given the decisions, the Congress
hurried to revise the statutes. And also special laws were made to regulate
the lands within the proper limit of property rights. The newly enacted
statutes reflect the tone of the Constitutional Court. Paradoxically enough,
although the Article provides "compensation therefor are governed by
law", substantially it seems to be controlled by the Constitutional Court.

My point in this paper is that the Congress should pay more attention
to making balance between public land use regulation and private property.
In other words, there should not be regulatory taking without just
compensation. When legislators draw a line between regulation without
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compensation and regulatory taking, the old theories of taking may be
useful. Under this theory, even though the regulation is for pubic
interest, just compensation should be prescribed for the owner if it made
her endure special burden or hardship.

To decide the art and amount of compensation(or to rebuild the property
right) is quite another question. Request of government purchase or change
of plans can be considered, too. When monetary compensation is going to
be given for new land use regulation, the amount of compensation should
be decided according to the loss of legally protected interest. In this
case, the amount of just compensation will be measured by the gap of
legally protected property interest between the two property regulations.
Legislators should also be alert not to give too much ‘compensation’ for
land use regulations.

F A o W A23x, EXOISAIS A, 83 2, A HAERE, AH S8
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