Convention on Long-Range Transboundary Air Pollution is an example of
the convention-protocol approach, and it has led to the creation under
its procedural provisions of numerous detailed protocols. The Framework
Convention on Climate Change has so far led to the creation of only one
subsequent text, the Kyoto Protocol.

The existing international law-making process in the field of environment
have to improve, to improve the mechanisms for identifying legislative
priorities; to ensure that all relevant actors participate in the law-making
process, including the negotiation, implementation, review and governance
of international agreements; and to rationalize the law-making process
by improving co-ordination between international organizations.

Ao L FAYY, FAZG-AA B, ATIHE, ANITAOIE Y $34Y
A, NGO, B3} A4

Keywords : International Law—making, Framework Convention—protocol, Global Commons,
Theory of Intergenerational Equity, Scientific Uncertainty, NGO(Non—governmental
Organization), Carrots and Sticks
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<Abstract>

A Study on Legislative Process for the Effectiveness of International
Environmental Law

Park, Byung Do

The existing methods to make international law for the environment
are slow, cumbersome, expensive, uncoordinated and uncertain. Nearly
thirty years after the Stockholm Declaration, we still lack the legal and
institutional mechanisms to deal effectively with transboundary and
biospheric environmental degradation.

The convention—protocol approach does not attempt to resolve all substantive
issues in a single set of negotiations. Rather, it segregates the negotiation
of separate issues into separate agreements. The convention—protocol approach
involves at least two separate enactments, one "convention' and one or
more "protocols." States first adopt a framework convention that calls for
cooperation in achieving broadly-stated environmental goals. The parties
to the convention then negotiate separate protocols. The convention sets
forth vague substantive provisions that serve mainly to acknowledge that
the subject of the treaty is a matter worthy of serious further consideration.
The convention includes procedural provisions that, in contrast to its
substantive terms, are quite specific. The convention contemplates that
one or more subsequent protocols will be created and administered largely
under the procedures set forth in the convention. The protocols provide
the substantive detail of the treaty regime.

The convention—protocol approach to multilateral environmental agreements
is used in the mid-1970s and early 1980s, it was used in a series of
regional agreements pertaining to pollution of shared water system. The
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48) AW A& Montreal Protocol on Substance that Deplete the Ozone Layero]t}.
ILM, Vol.26, 1987, p.1550.

49) Montreal] A A4Z(FAAA) & A102C]&9R) ZE.

50) 28y A A e 7|y 928 AR § B Ee] 5& a4l AL opt} ®
T2 Montreal9) A @l APzl & A= o F4420 dFS
d = Aes A4l wekd QEFHAEHS FAIsH] s Fokol MEEA
5 7}01*]7]7] et HER vigajof St 2| F2udsl WA E ek Foko 25E 7Y
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43) o5 EW st FdHgolA AsiAGA Y v ET 22 Ve EAER <

3 Fd2 wlo F98A Ha, oo Fd FNES 5T 5 A ste BEE vi}
FAZ 71EATRe AR, T AT HHE FEAIF ATFRINE AES
A et FAE e ddo] AAHANDA vt AATKI. Sebenius, Negotiating the
Law of Sea, 1984, pp.27-40 #%).

44) o & 59, 197399 CITESE UNF SA9A=7IFHIAEAE 1 587|#oR &9
S 9, RE 24 e /19e-15l0) AR|BOIE i FAH MR} 250)E-

OMFAES HE, HE, Al AAo] S-S A a1, A7IAQ] FAFTE el AR
4 glo] gANZE Arkste A& §&3sta YTHCITES Alllx 635 % 73). CITESE
A7) NGOZF 5 A8 ool A7tshe 8798 Bl ulgAQl ool

45) J. Sebenius, supra note 43, p.52.

46) 5 5w, UNEPY AMHFE#old Mostafa Tolbat® 1989 Basel®@ s #2517
A s ARe] Aol AE7b1g 3YE AR A AAskgla, Ak AR
7153}l #3k A9 d(International Panel on Climate Change: IPCC)& 1992
b ggoA FHE FAA NS FH|shEA A F2dst sl A5
S5kl Beteids Fesiglcy. eyt AR TAAHQ R T 93]S YRE
5% o 7F B A w7k w3 FAj JESSiET, ofH e AR HESdIE
oAl FAR 55T A S 5 e ARAgo] F9 X7} o] e FHERRE H
atE= folo] & 4= qlth o2 ol [PCCHIA oA HA3] A4H njgje] L4705
9 71 AU oA e 7 REGEME H5E34RE(US Enviromental
Proetection Agency)ell 9&f BA= Y, t}E it vdd=e $5HAY 4R
g 9 F7RATA o3 BAFHNAhe ) AU, o HuAME @A =T
gtz gint A7ket oA 2= AkNote, supra note 25, p.1534).

47) A2 4L Convention on International Trade in Endangered Species of Wild
Fauna and Fiora, €% CITES®|t}. 993 UN.T.S. 243.
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Asket go] diet grofis fAT, Weissulds ARATe Qo 7)1t
AA R ARE 7 T Sl el tiste] AFE AlVlsket 87 HE 9%
A)(burden of proof)s ¢43tel7| Hlste] Beale Aolekal kil AbdFol9d
A2 2 ARE A6t A3 i 2AE FHsjoF b Aolrthad) =,
ety ESAA ] FASE AN BAA 0w iy 2AE 7]EA
Hhgko g atal gk, ofukab 874 3 B EW &5t A9 gAY
s5o] et Fds] QA Azte] AQH7| il #eHA FA7F AT
= B8kl oA 22X FstoloF & P8t Qlrt. o] g o] Eﬂ-rf’ﬂ el A
AR SAZF-JAN W' 34 BEAA ti-ehs T oE W ol

41) Edith Brown Weiss, “International Environmental Law: Contemparary Issues
and the Emergence of a New World Order," Georgetown Law Journal, Vol.82,
1993, p.690.

42) Owen McIntyre and Thomas Mosedale, "The Precautionary Principle as a Norm
of Customary International Law," Jowmal of Environmental Law, Vol9. No.2,
1997, pp.221-222; Peter H. Sand, Transnational Environmental Law Lessons
in Global Change(London: Kluwer Law International Ltd., 1999), pp.129-130.
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AYE 2ujEta AAAT)E AS 2A4EE Ao)7] ujid| o] A= Al 7AA9
g Aslels 2945 et F i4 ddle dAde A AEE A4S
Foluoltte Yo of Asfjel ostd @A) A2 Al tEk oW
ST & itk ghe}.36)

2= olgst SHAQ AsE AEshe TR H(intermediate model)©]
| At 7FE 3 o] 2 '(the theory of intergenerational

equity)o|tE.37) o] sl Ztro] 50| o] Altje] &3le=AE UA Rl
H A 0w AE AhAtol o] Ao} o5 AR oF drte v

of AL tt.38) Azt ol 22 A 714 7)Y o] o}, AA, 7 Al
T A A 71 z(base)d] T3S HESOF sttt =, wlAlg)
A1 HEH Fofof st A, 7 Aldie A9 A(quality)e A3l
th &, ATE BEStof gtk AR, 7 Aldi= Aol tig Hed A
< Algatelof shal wleAl o AL o]2fdt Aol Theetes
J‘ﬂr =, P A e Aol tigh A 2AS BEs Fojok
2o mEd “QFeEAs ZE A Ato]9 EUATC]
i BE AdY] BAE Bashs A"0l2tal Bl 9lth40) T1eu Al
ol o] Al o]olat mlEjHe] o] Atele] #FEAE AT AUt
1 sty 232 WA olds AgstAl S48k TAIA Q] A% (guidance)
& AwstA etk A T 2 Aol gloiA Adakd e kA= 1 7
At7F 23L& oA o] &ahi=rpell de gl 7] FRE S40R oW
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36) Ibid., p.23.

37) Ibid,, p.22.

38) Ibid, pp.23-24: J. Rawls, A Theory of Justice(Cambridge: Belknap Press of
Havard University Press, 1971), p.287: Alexander Gillespie, International
Environmental Law Policy and EthicsOxford: Oxford University Press, 2000),
pp.114-115.

39) Edith B. Weiss, supra note 35, p.38.

40) Ibid., p.23.
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o 2o dEzok) RS T ol wRe agew Hof gtk 1 shbe FEAR
HConsultative Parties: CPs)o]a, t& sy Hg A= eHNon-consultative
Parties: NCPs)o]t}. CPsoll= ﬂjé‘lﬁ] A3 A=t 2F A|9Z AT AL Y= A
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ZAETS TP F flont 29 7}0‘61 T7vEe] 2FH. CPse CRAMRA
6 o 10 A A4 D] A T e e NCPet
a8 ¥, Susskind, E. Siskind, J. Breslin(eds.), Nine Case Studies in
International Environmental Negotiation, 1990, pp.122-126).
4) o2 W, d3}EAaA A (chlorofluoracarbons: CFCs, 9% Z27t2)2 Aalehs=
71EE G4 H55H7) wiel, Zeerkao) ARS-S FHAaeh] A ofwd IAlRoE, X
#l&7bzel g didst 871 AEd A7 B2 A7 B2 S5 AR 5 22
7] Y glolw, AaAol §iA 2 Aot
35) Edith B. Weiss, /n Fainess to Future Generation: International Law, Common
Partrimony and  Intergeneration  Equity{Tokyo: UN. University Press, 1989),
p.22.
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29) & EY, o] A7t EAHOR =Ao] Hd 1989W71A] Hepd e ofnlE $3 ] ol
gt &) YE wheith. A Bt e TA ARAELS 3] 9E BE A

FES AAY oplE S AFel &3tha Tel=r], o] AL o] 44 AdE O of

3 JuP’x 73] w3 THNLY. Times, 1989 29 59 3%).

edole] Ali Hassan Mwinyith 532 “Bbgtuolo] 9l 43 ofJAEL 2|4 84

Ql 3 wiitel] ZH © Ho|mg, J7le BE QR £at) wehA FATEAE 1 AE

of 7loatefol s}’ FASACHM. Glennon, “Has International Law Failed

the Elephant,” American Journal of International Law, Vol.84, 1990, p.28¢]

REDEN

3D o B0, HoldHAERRY olzeFta/Y &S Basly] $ste] 1k "HEY 7ol A
3 oRFA ST FAAY ] Ask FF(CITES) MY a3 T /A Hgoz
HH "AE dP9 otz 7} 57=] ol o3l HelFA HUTHbid, pp.22-28).

32) & 4, 1970dd]9] sNa7)se] B G YT FEAYE AL 7k
S =91 ol dEPEA = (Convention on the Conservation of Antarctic
Marine Living Resources: CCAMLR)# “=8EAdN IS5 iAol et ¥ (the
Convention on the Regulation of Antarctic Mineral Resoureces: CRAMRA) &
I} 2 29k S Alete A7E HA ol Ao wABAEES 19599
2ok ogal=rh(Consultative  Parties)o] it 0]% CCAMLR¥} CRAMRAY]
o4& Bt A71E 71249 BAE 59 Azt & 01“’74] TAE AU+
7V AR o shevtelgle). a2t YA ES °°ﬂ<>ﬂc’ok Fore] YA S 3t
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GIE=N Sl 9\1‘214((Note supra note 25, p.1535).

33) F=o oigk dfrd FE4E 4% 195999 ‘EL%Z‘-QFO] A7) o)7de] ofZ L},
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25) Note, "Development: International Environmental Law,” Harvad Law Review,
Vol.104, 1991, pp.1534-1537.

26) o714 s ree-rider)=Al= AAA ] Ad} A el

27) A= G Pr%‘?XHHIL ] aTE P Btk 1S BT
%‘rﬂﬁﬂlﬂlﬁ«l E}—E— GAe] o] sl Aoltt. LA AHLXE AT }01 H|-&-
& Uro] el } Foli= AL Fousitt. vh R Fuld = FAA AXGEE A
A HISAAEANA 159 Fis B A5se 7P £ WY 4 glrk 19
TFASARAE o] djastd] Ralke ofde Foll shvhks Aol watde A =134
ok AdsA G A Bk Fsa=The djskA Faska Bt deoluet A
SAZS Adsta Agshe o] AFEANsE ey s FE ke Aol

28) W. Block, “Bnvironmental Problems, Private, Property Right Soutlons in Economics
and the Environment, W. Block(ed.), 1990, pp.310-318 #z. 53] 1& #7|¥
of tigk Wadshs =4 A7t 9l Aolgta F4sta glrk
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o7t A71EW, E SATA thAsh] AF Bee Fsel oix FAo
Al He @] vehdth, AN SAN7EAE R & 7 &
WA o R o]Folzl gkl striete #3A B FAIZF Fd A 3
23 dohd, 2ok FAAL WES Feeh=t ofelsol s34 Ao, 2o
O W&ol o7} o] FojAtfete 1 ygo] mjg- FAA oA dukE o]elA of
o glojx HE Z3E 7]tjal|7} oy Hrk.2d
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23) Ann  Hawkins, "Contested Ground: International Environmentalism and Global
Climate Change," in 7he State and Social Fower in Global Environmental Politics,
in 7The State and Social Power i Global Environmental Politics, Ronnie L.
Lipschutz and Ken Conca (eds.), Columbia Univ. Press, 1993, p.221.
4) TAREFF] AAHANN G WA= HEH EFAN disjre= olsHAA
o, ‘A Il QlojA o] Aot B e A FA e Al
9*’4 A2z (A A76%), 1994, 40-41% FZ,
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20) R. Benedick, Ozone Doplomacy: New Directions in Safeguarding the Planet,
1991, p.201.

21) W=7} Ayrizie] Abdn g o] HelFgld uhef o ofef et dentE s AstA] Kahe
AL BAEA ] thate] A8 thAshal Kahe e} thgel glrk 1980+ ml=3t Avieh=
4% J9E 7] 99 (transboundary air pollution) FAIE ThE F=7HEAS A 4ds)
Seted S AN, Fael APy T YA ZA|(interim measures)E A3}
7] 4 =AE e 9% B v AU 2ol A9aigint. 18 o=
A BE7Fsd e Boln] AgstA A& B/ HA HrAgH ol w2 Sl vt
AR et Agste]l AT Fdse v I8 F gle SIENFH FEE R

<
B= BAE dds4] 28 $2 e @ A4S sk ARY A7 AlskE A
S FAskE Aol 9 ue 4 ukal st A, 19830l Adul el ek A&
w2 skgltk olgjek Fare] AU oR Qlste] S AAIA L P JAXAE
28 TS A EFPd AH7E tkStewart and Wilshusen, U.S. - Canadian
Negotiations on Acid Rain,” in Acid Rain and friendly Neighbors: the Police
Dispute Between Canada and U.S, J. Schmandt and H. Roderick (eds.), 1985,
p.68).

22) M “TA B AR o]d) 9 ol Qlel Fgh A THAEESE=F, A45H Al
(54 A1893), 2000, 764.
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13) 1969 9 1986119] 2Pl &3t Vienna¥ ok Al18%.

14) P. Sand,“International Cooperation: the Environmental Experience,” in Preserving
the Global Environment, J. Mathews, ed., 1991, pp.250-251.

15) d& E0f, 19924 7]$Wstg ool 71xste] 199740l AAE wEJGA | digt H]=
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A A FAES oldd AR Eo] HEHS FATY wAH JFAA] ¥
of e IS e @%E} 3w FHAY s AR $41 1973
] x1]3x}UNoH%k ﬁQV} Al gEo] dge o] &¥ HE EE AL Es

wAst7] AlFskglt WA Z71e) Pl A
0]4‘15‘ qu}Tﬁrzl(lorocedura rules)ell i3] w=Ao] doftdeEdl, 19749 69
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& oE B9, dok(coastal state)d] W-&dte] WE(land-locked state)
3} AgHor Heldt 27} (geographically disadvantaged states)7} A&t
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ad|, SR @a7slol A Eoukel o], m A&l AL
ote] S Fr el wed ook a9 F83 AP wTE
o] o] XHHQl 2ok FAetaA} b 11 AR Au|E SEo] wj§- =
o= Aol &, s E8A9 2okS Adsturt G4 Almsitr) Lo
A3 ol S AdsHA Kohe 98 Hoks WS AL TAE g ¢
Ml JA8E Adsh= Aol o ARAY F ke Aolthl2) ojge A2 1 &
oF BE AHTAES sl gUo] xofo g Aulsly] Hile g9 A8

10) Edward L. Miles, “The Structure and Effects of the Decision Process in the
Seabed Committee and the Third United Nations Conference on the Law of
the Sea,” International Organization, Vol.31, 1977, pp.181-183.

1D A FHAE7IE Miles A3k w"r%ﬂ%}%ﬂﬂﬂ *l&*ﬂ‘iitd 19734 Bl 3l
Foke] FagolA ol &H “BREtaL, e glo] B, g EA Q] JAEAAE"E 1]
#ie] Pl AA7tsdE o Fole Aozt @lﬁo}‘ﬁﬁ} Ibid,, p.159). ] ook
O FAE AT AE oA F A o F 109 whell A E Gl AElE A 1209
o139 1994 11¢ 169 L&A

) o9} o] EAlo] RE Ag FAdlee Bleol s Miles> “ﬂ%ﬂm 718e] F2%
A" (the major error of the whole enterprise)olgtal H7lsh= AE7Fe QHibid,
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