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World Trade Organization, Decision on Trade and Environment, Apr. 15, 1994,
Uruguay Round Ministerial Decisions and Declarations, Legal Instruments—Result
of the Uruguay Round, 33 ILM. 1267 (1994) [hereinafter Decision on Trade
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i, EA41 Ark2e A $448se $iS mdale Aol ¢
& 9ltkd) WTO o)A GATTAA 3ol AE ole g A4 st $41E Aol
9 452 A HAsto] GATT4 A2029] (b)g L (g)isq AN 44

At FoatA A o] AW s {J_r sh=t| glofA] ufS- zofi} ol E A
i & uko

:LEM GATT Al20% (h)s+= A 2 54
et 7P Hepofof & FH A9 AT w9fel et FAA R
A L 9lom, o] & Ik ZpoJAQl YA EA O] AL g
oz o] &ro] FoFEAY HUglo] Fof sttt upehA]
59 U 7S TAALE 23A717] 1 A B8] o]
GATT Aok=E52 FHolehes ddellA A=A ‘a‘%oi et
FAA aks wA sk vlaAgs ok AHrske F21E 4 gl AdAolaL
AAR TAFHY] A=) E MEE AR ETAA TS D AB A9 4
go #3k ¥4, (Agreement on Sanitary and Phytosanitary Measures :

olat SPSEA)NE AeekA w3tk

and Environment].

2) Id

3) Sanford Gaines, The WIO's Reading of the GATT Article XX Chapeau: A
Disguised Restriction on Environmental Measures, 22 U. Pa. J. Int'l Econ.
L. 739, 739 (2001).

4) General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, 55
UN.T.S. 194 [hereinafter GATT].

5) Gaines, supra note 3, at 740.

6) G, “WEEEHEI FARAY vxpEE A8 —GATT 1994’ A|20% Chapeau
g FAo2-" TedHE), B AL6E, 2004, 684,

7) Agreement on the Application of Sanitary and Phytosanitary Measures, Apr.
15, 1994, Marrakesh Agreement Establishing the World Trade Organization,
Anmnex 1A, Legal Instruments—Results of the Uruguay Round, 33 LL.M. 1125
(1994) [hereinafter SPS Agreement].
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AT 2 14709 BE3 34Y] BEAR 0] gl SPSEAS WTOAA
of 9lojA AFetd} FE L AE E T Hek FHo o gk
el B P4 7 AR} A2n g BARY QY £ ARG HE
sto] 94 9 HA7)EE A4 ‘5}7 loﬂ W}E} *OWI«] HAA S el 9

A= o 2E
A|3%9] A5z %Xﬂ 1] 23}, 9 s} ¢
*W AP For TEE £ glon, GATTY
Ak ﬂ]ﬂi?‘{}aﬂrt a 1 A0l T Aol S L Ae A ATAS &

A& WTO ﬁ Ax5o] A= AHAEO] SHsHl AFE AHE F A=

Astazl stk Aol 9lo} GATT A|20%, £3] (h)39 7l

2 5 5 k9 2y SPSEA0] GATT Al20%0 4%

Erh10 SPSEAL GATT A20% (b)&7} Z]:LW}Z] e & Aak 4 A
o ARe Bad e FAA AY 2 AFE AAToEAR

o]

&

A AYAE Fehd glof %““ e e AR

[o

¢

c

‘
Y

I Hdo g2 §2 >
ro, ox [
£

& mEs A RIS ool 989 s 2FoEA Aol o
& o2 GATT #2029 ()2 R (@3 dFd 24284 2 +49
AEI N mEH o] 2 Aap B ARG TAR S Foto] ozl A&
A aAE A gt ol EdlE Yute]e|xgate) dab g ARyt
AS B 5 = SPSEAYY TAA oo ajAHt 282 Fto], W
A rodd dFRsEAd dE APdS Sola Freta voprh 4d
d A 3kEA A2T s ATl disto] AESLaLA} g,

8) o], “YRAGZA Y] A& Het HlHA AT, FALE, A18H Alls, 2003,
2621,

9) SPS Agreement preamble.

10) Catherine Button, The Power to Protect: Trade, Health and Uncertainty in
the WTO 44 (2004).
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. GATT A2024re] dukA 49

1. GATT A20& (b)

GATT A20z ()&1D= 3ol dhate], s7kzA7} it 3 &4ee A

B L= AZS B3E) 98k Aolels A aga sy 2471 183 S 98}
o] ‘IQ3Hnecessary) AYe THIES st th12) ‘D8 (necessity)
As SN el e FIAGEAE Fstd s A GATT 3 WTO
Ao AU LA R D3 e HAZA T ek A E A6
A ZAstojof 5}aL 13) T AZA S5 EF AR & U H5Y Fde

=
= ol
2

Z)ok e} 14)

olgf g ‘e o= &olol hete], GATT & AEHox 436 94
th15 gy WTO 24 47)FE US-Gasoline A1 2
olA ‘8 Q& 3tHnecessary)'olete &ole G or o & 7}

r
e
:L

2
_?E
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rot
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>
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=
v
ri Yo

11) GATT art. XX(b) (“necessary to protect human, animal or plant life or health”).

12) GATT art. XX(b); Report of the Panel, Unfed States-Restrictions on Imports of
Tuna, para. 5.29, DS29/R (circulated June 16, 1994), reprinted in 33 LL.M.
839 (July 1994) [Tuna-Dolphin II]; Mitsuo Matsushita, Thomas J. Schoenbaum
& Petros C. Mavroidis, The World Trade Organization : Law, Practice, and
Policy 800 (2006).

13) Panel Report, United States - Standards for Reformulated and Conventional
Gasoline, paras.6.24, WI/DS2/R (Jan. 29, 1996) [hereinafter US-Gasoline Panel
Reportl; Panel Report, Furopean Communities-Measures Affecting Asbestos and
Asbestos—Containing Products, para. 8198, WT/DS135/R (Sep. 18, 2000)
[hereinafter EC-Asbestos Panel Report].

14) John H. Jackson, The Jurisprudence of GATT & the WTO 427-428 (2000).

15) Report of the Panel, Thaiand-Restrictions on Importation of and Internal
Taxes of Cigarettes, paras. 77-81, DSIO/R (Nov. 7, 1990), GATT BISD. (37th
Supp.) at 200 (1990) [Thailand-Cigarette]; See Thomas J. Schoenbaum, International
Trade and Protection of the Environment. The Contimung Search for Reconciliation,
91 Am. J. Int'l L. 268, 276-277 (1997), cited by Matsushita, Schoenbaum &
Mavroidis, supra note 12, at 800.



i

SPSEAS FAA oFxES &43 T4IE FARTEA ] AYA S 297

5%Hreasonably available) .2 @4} ojof sitfa @Az o] 160 GATT A7)
of wste] B G )4 3 Ao R HrkArh US-Gasoline A1 284
HAEN A, 3dL ‘@A oz o]g 715 FaME GATT| 345 A} B4
A%t 9k ok Wl daiA e A E AT FE QST A3

2 93t} EC-Asbestos A djd mak AW @ MW EAE] £9S
AL YA AES AR 3 ECY 249 tjsto], ECT} ‘@e]A o o
E7Fs g AZA7E FA) gk Aol dietol = FelAdl e FHeEC
P2 (prima facie case) GATT A20% (b)Z9 84S FHAF U= #HAWB)
& oite AS £ o, WIoe 3d=59 Ao B ‘E5(deference) 3
AAAA g3t ‘AEA(flexibility) & AAFAFE & 5 ATh19

2. GATT #20% (g)

GATT/WTO® &4 A7]7= GATT #20% (903200 tid A dx&
US-Gasoline AFd 2 US-Shrimp A #4& %3to] gHgste] gr}2D A
202 (9059 saa A8/ AHE 2o 4Yso] JA F& 78 809

16) US-Gaoline Panel Report, supra note 12, para. 6.26; Appellate Body Report,
European Communities-Measures Affecting Asbestos and Asbestos-Containing
Products, para. 175, WI/DS135/AB/R (Mar. 12, 2001) [hereinafter EC-Asbestos
AB Report].

17) US-Gaoline Panel Report, supra note 13, para. 6.26.

18) EC-Asbestos AB Report, supra note 16, para. 172; &, 3|9 AwAge] 24
7} ohd FAZRAE Hoj® AZREG DIY artEdAE 37} QAU dejdoz
o]& 7FsatA etk A& ECEo] YTt B m R AMBTIAE HAZXAE 99
g AR 0] ZRA BRE neatdA Ay ¢ gl AdgAzAd o
g4l dAzA7} U4 etk #AISATL /d para. 174.

19) Matsushita, Schoenbaum & Mavroidis, supra note 12, at 800.

20) GATT art. XX(g) (“relating to the conservation of exhaustible national resources
if such measures are made effective in conjunction with restrictions on domestic
production or consumption.”).

21) Matsushita, Schoenbaum & Mavroidis, supra note 12, at 797.
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Al vkl & 4 Qlrt22)

A, Frebd Ak (exhaustible natural resources)'d] 4o FA7} H
th.23) ga7)TE, G o] HAE Al dEE Zlo] opet A
3} 8] AE(living and non-living resources)S B Tdel= Zow B 4
Tk HAgGITh & AE 2 HWE Aol B xEw 54T da %
L BE7]el AT 7hsAdol ojof k= Ak o BE 37|, F1d, vt

_l

(¢}
5, 3 ol B frebddxtded sjds e Aotk ik ofujg} TRzt
A A (Multilateral Environmental Agreement: MEA)O|A & ¥3 EA
3 26)

sk
o7 ‘#d(relating to) o]z &oldl tigh A tEol 9o ¢
th27) Hapg 22]7h bl dard o BEI E A7 thgk a4 9] A
9} #esto] US-Gasoline AR19] djdE, %@ﬁﬂx}%g HEDG Fag 27
T fraddzdy BES FE 54 (primarily aimed at) &2 sjof drhe
Canada-Herring and Salmon AR sjdebzA2)el] Fofsioitt29) et

22) o], “WTO ¥R A7+ $7ad #elssF -US. Shrimp Case 42",
A8t3) 4], A28A A2, 2003, 109,

23) Matsushita, Schoenbaum & Mavroidis, supra note 12, at 797.

24) Appellate Body Report, United States—Import Prohibition of Certain Shrimp and
Shrimp Products, paras. 128-131, WI/DS58/AB/R (Oct. 12, 1998) [hereinafter
US-Shrimp AB Report].

25) A3, FAAAN, WAL 2003, 704%; US-Shrimp AB Report, supra note 24,
paras. 128-131, 133-134.

26) Matsushita, Schoenbaum & Mavroidis, supra note 12, at 797.

27) Matsushita, Schoenbaum & Mavroidis, supra note 12, at 780.

28) Report of the Panel, Canada-Measures Affecting Exports of Unprocessed Herring
and Salmon, para. 4.6, 1/6268 (Mar. 22, 1988), GATT BIS.D. (35th Supp.)
at 98 (1988) [hereinafter Canada-Herring and Salmon].

29) US- Gasoline Panel Report, supra note 13, paras. 6.38-6.39; o] AAdlA |y
& PR B Y= ARaAtel dis) EEjetA 4 o5 ATsfor sk o F-E
Fo] Frottete WA RES A= o7t EV] gtk A3E Hiow
A o] X AR BES T 5407 g Aol <l XJ%L T fivke w4
S Wk /d paras. 6.38-6.41.
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A7) e 2| 3t H]geKThe Vienna Convention on the Law
of Treaties) A|312300] wpg}, o]get ‘T8 HA'olgb= &7 1 AA7F 29
of HAIHoR 7FE &ofit ol GATT #|20% (@)% theh Ao s
doh= "/]E‘ﬂiE]iE(itmus test A a¢kE AE ofete AdE WA
3D kA Fe A }Qu HENG B oge T A B es
23l GATTS] 543} Hite] YA|shs Begor sjaojof & Aolr}.32)

npA| RO R RE X ]7} U] A B Avlel] gk Algha) ‘e ste] a3}
A<l(effective in conjunction with) 217kl djgk sAle] w]g A t}Fo]
A GrE3d) S ‘@A ol ol 85 B8 =AU 'Y s e
(come into effect) & s 2<U(in force) AL dJ4d 4= Qlrh3d) 1z
3 ‘HEske' = ‘(together with) E& 35O (ointly with)'2hal 34
g4 dTh3d) AR A B ‘e o R oul= FYEel oigh 2A7F =
Ul Aak B Ao gig A sds 2AE ek AL okt &
ARk e AL B Ao diste] Alghe Faeted glof suAEE 79
& 7ol AAA9 ‘P 4(even-handedness)' S 7HAH H= Aolt}h3D

30) Vienna Convention on the Law of Treaties, art. 31, May 23, 1969, 1155

UN.TS. 331 [hereinafter Vienna Convention] (“A treaty shall be interpreted .
. In accordance with the ordinary meaning to be given to the terms of the

treaty in their context and in the light of its object and purpose.”).

31) Appellate Body Report, Uhited States-Standards for Reformulated and Conventional
Gasoline, at 17-19, WT/DS2/AB/R (Apr. 29, 1996) [hereinafter US-Gasoline
AB Report]; =9 A7} A9 BES T 5402 g Aol AT &+ gt
= JEvdde gy, dav)9e v TEAH ‘%‘O] GATT A20% (9)39 =4
B AAR Y] BES FE 540 3 Aow QAE ¢ A9 975 Ao A3
TAHQ @S ot drte H8E Wl d at 19.

32) Id. at 18.

33) Matsushita, Schoenbaum & Mavroidis, supra note 12, at 798.

34) Id. at 20.

35) 1d.

36) Id. at 21.

37) Id.
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3. GATT A20% &

=

GATT A20% A3 AR, L3 203 e 71 Tt ‘A4l
AP (arbitrary discrimination)’, &4, 4% A4S 7 w7kE bl AT
319 4 ¢l A¥(unjustifiable discrimination)’, AA, Aol thak ‘¢
¥ Al3Hdisguised restriction)' & FAI8kL $ITh39)

A, AR Hola AFsld & gl AP 5294 s Ie-S - (national
treatment)409}  F&|=]$-9] F-(most-favored-nation  treatment)4De] 4t
g = WT09 712929 F2p8 94 (non-discrimination) 2 & ¥ A
ojth. 5, Bt 3=l Hgt & }ﬁ?’\ﬂ EE FYAFS E5sH div-afof st
A 7542 FYAFS FUAFS sk dis-3fof o= =we-d
Ao Yzteix PafaioF drhe Zlolrri)

o= ‘o Ao 5483 o] MEg AW = A7z
sk Aol olYet ‘BAZA(trade
3] ]—-— 7 0]]‘4- 43) [q—E]—}\ﬂ AR S
A, e 2Ael 48]
A & A TAEeRE ET e oA s A 2 LS WA g

38) GATT art. XX Chapeau (“Subject to the requirement that such measures are not
applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised
restriction on international trade, nothing in this Agreement shall be construed
to prevent the adoption or enforcement by any contracting party of measures.”).

39) US- Gasoline AB Report, supra note 30, at 23; Nita Ghei, Evaluating the
WIO's Two Step Test for Environmental Measures under Article XX, 18 Colo. J.
Int'l Envtl. L. & Pol'y 117, 133 (2007).

40) GATT art. L

41) GATT art. IIL

42) HE3, AAA, 2003, 6799.

43) Report of the Panel, United States—Restrictions on Imports of Tuna, para.
5.27, DS21/R (Sep. 3, 1991), GATT BIS.D. (39th Supp.) at 155 (1991)
[Tuna-Dolphin 1]; <3k A4, 7074, 2003.
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44) GATT art. X.

45) 53, AAA, 2003, 708'.

46) US-Gasoline AB Report, supra note 31, at 28, 29; US-Shrimp AB Report,
supra note 24, para. 184.

47) US-Gasoline AB Report, supra note 31, at 28, 29.

48) US- Shrimp AB Report, supra note 24, para. 176.

49) Id. paras. 177, 184.
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WIOWE 4 e B YU B £28 90 B A3
2uh 438 el £A3

o

olz{3l AAe LS HA| A= (party complained against)o] 2]

1T}50) US-Shirts and Blouses AF19] &47]= GATT #202E ©

A gxEe] o= ANSIITESD GATT A20%+= A|la=ro] GATT

5L WTO &9 9fubs Agslelr] 9fsto] 488 -)F A GEHAQl e x23to
)

—

24,5 4790 BAd glo] B AAA e e A9 959
o L ?%540101: 5

50) Michael J. Trebilcock & Robert Howse, The Regulation of International Trade,
128 (3rd. ed. 2005).

51) Appellate Body Report, United States-Measures Affecting Imports of Woven
Wool Shirts and Blouses from India, at 15-16, WI/DS33/AB/R (Apr. 25, 1997)
[hereinafter US-Shirts and Blouses AB Report]. Trebilcock & Howses=, US-Shirts
and Blouses ARASA &47197F GATT A20%E A=7% 3 (affirmative defences)
z8o] AgH0l o2 AA3Y oL, ojul 2ol o] A2A g zao oY 4
A7l tigt WEket 7] qltkar A8tk Michael J. Trebilcock & Robert Howse,
at 128. &, EC-Hormones AF19] &47]77} “glaaro] (SPO)RAY 44 4Ags ¢

’5‘}71 01 x4°ﬂ A=l tigte] (SPOFAC 1Al YA HTHE prima facies %L%‘
=g a7shs EASEAY dukd Y (general rule), 13t (SPS)EAY 4
011194(exceptlon)i ek A9 39 4= gitHAppellate Body Report, Furopean
Communities-Measures Concerning Meat and Meat Products (Hormones), para.
104, WI/DS26/AB/R, WI/DSA8/AB/R (Jan. 16, 1998) [hereinafter EC-Hormones
AB Report]).” 3L t3te] we}, ‘o o) z3ole} s A Ao R A £ ot
i & Aol

52) Jackson, supra note 14, at 426-427.

53) Adt, A=, 2004, 76,
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o] 4BA0R A5 @ Thedlt, 939 A7 e, Aol
A5 ZA7} GATT A0z dslzaol et Ae 2498 A58 498
T 2, QukelRol B deleha sk AALTORA: Y 24
7ol A DA AT YAl e, 02 A9 20
B ALY AUE AL THLA R A9 3, 52 745 4
ﬂ$ww1 sl B3 sl 4
2025

oN

A AL ofTt5) o7 GATT A|2029] )9)2FS d&she IA25
A7 e Faehs AL, FUTo RIS TAR Ao} q92AE
e Bofoe] £H0R Ay 4 §lF stel GATTY] FAE wdd
ASE & 9t

o

A20% o9 z3e] 283t s el tfate] US-Gasoline AH1o]
9 ]xqo PRES L 6H” °

4%2%@%%

54) John H. Jackson et al., Legal Problems of Internaional Economic Relations:
Cases, Materials and Text 355 (3rd ed. 1995).

55) Trebilcock & Howse, supra note 50, at 128.

56) [d: WTO $4717% oleldt 8449 2AZ 379, 370 wAgle] AHaE 73
she P 1 348 938 498 ARk, 93899 934 Ra gk
Aot AA=E, 2004, 76-779.

57) Trebilcock & Howse, supra note 50, at 139-140.

58) Id. at 129.

59) US-Gasoline AB Report, supra note 31, at 22. F27|7E A20% A& Z43}
37} o 99 F8E WA Aolgta Bxsith /d
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ool 4 GATT A20%% 913l 855 GATTS] k] o] vt of
St omA I dSAL2 o8 Tk w7k des & A ©f
Sk o] GATT % WTO0S] th ofol that siuto] A0z A2

o
=

A8 A3 GATT A20%9) sl 2H BANEE 93 2492 798 5
gk 4, 1ela A% 247 ANE 2 2o T ) HZBS AL
ol 402 Qshiizhe T 240 Aol 919 o ok A%
RO EFFCRERE RS EIOE RO EECE FREES D
WY Hust wEste] dsle] Hgel olsha 2 W ohld A4 B8
SHAAE BAEO] 98¢ nolZ,

(J)&W}XH “Hoﬂ A= = %Pﬁa T Hoo} J&% ilt
i, 2E)al A20%e) 54 23] Wl ddEns th °] ¢ Zéﬂ

2PN PN Ao
o
3
o~
_8.4 1—0{A

l:l

Qﬂio}ok & Aolr}.6D °] 31?'{ o4 #4622 US-Gasoline A1

60) US-Gasoline AB Report, supra note 31, at 22; See Nita Ghei, Evaluating the
WTO's Two Step Test for Environmental Measures under Article XX 18 Colo. J.
Int'l Envtl. L. & Pol'y 117, 133 (2007).

61) US-Gasoline AB Report, supra note 31, at 22, US-Shrimp AB Report, supra
note 24, para. 118; EC-Asbesstos Panel Report, supra note 13, para. 8.167.

62) Eun Sup Lee, Harmonization of Trade and Environment through Judicial
Interpretation of General Exceptions under the WTO, 2006 Int'l Trade Law
35, 58 n.153 (2006.4) (stating “[iln the case, the Appellate Body held that an
Article XX defense must be analyzed in two steps: 1) the specific requirements
of the itemized Article XX exception invoked by the respondent showed be
satisfied; i) assuming the above requirements are satisfied, then, the general
requirements in the chapeau in the Article XX should be complied with.”);
See US-Gasoline AB Report, supra note 31, at 22; US-Shrimp AB Report, supra



2 EC-Asbestos Aol A
ATT 20z AR} 7H 28 g3t g4 o r

A A dANE, F 79 AES dsteiof gt 94, ‘A4 H2E(policy
test) & E3dto] G 27} 7+ 23] w9jel oH“EPﬂ«] o5& sl 3t
th64) 2| G744 GATT A20%Z2 943 559 GATT/WTO ARAolA o]
gt 44 H2ES SHaIglSol weh6d) 2 9l 18 ZiuEE Ak ofd
Aoz W60 A20%9 (b)T WAL (959 W a7 vty dd
H AT go® HAY HXAEhexus test)E AAET & gA 4]
(h)2s &gt g 2A7F ‘ezt 204, 181 (9as 9&d
WA 27 Rao} ‘HHE 2AAA 9 H6NE HES A Hr}6e) o]

o,

ol
PN

note 24, para. 118; EC-Asbesstos Panel Report, supra note 13, para. 8.167;
Rogers & Whitlock said that “[t]his sequential analysis reflects the “fundamental
structure and logic of Article XX”, because the measure must first meet the
specific requirements of a given exception before it is examined under the broad
standards of the Chapeau.” Joel W. Rogers & Joseph P. Whitlock, /s Section
337 Consistent with the GATT and the TRIPs Agreement?, 17 Am. U. Int'l
L. Rev. 459, 486-487 (2002), cited by Lee, id

63) Lee, supra note 62, at 58; ©]A, o]|%7], “WTOAA|EFY F93} 879 AA" %
d8t3)4]), A307A A3, 2005, 86%.

64) Lee, supra note 62, at 41; John H. Emslie, Labeling Programs as Reasonably
Available Least Restrictive Trade Measure under Article XX's Nexus Requirement,
30 Brook. J. Int'l L. 485 514 (2005).

65) A3 H2EE AAS GATT A7|9) ARAS. 2+ Thailand-Cigarette, Tuna-Dolphin
I 2K, WTO &% °]—r4 AP0 2= US-Shrimp, EC-Asbestos AR 5] 9leH, 7t
ARY ZAEL 5 GATT A20% ()3 UAE (9)5.9 Weld sdss= 2oz 34y
It} Thailand-Cigarette, supra note 15 para. 73; Tuna-Dolphin II, supra note
12, paras.5.20, 5.33; US-Shrimp AB Report, supra note 24, para. 134, EC-
Asbestos Panel Report, supra note 13, paras. 8.184-8.194, EC-Asbestos AB
Report, supra note 16, para. 163.

66) Emslie, supra note 64, at 514

67) AAA H=Eexus test)E AAIS GATT /\]7]4 AP0 2= Thailand-Cigarette,
Tuna-Dolphin I, Tuna-Dolphin II AF4, WIO &% o]%9 Abao=ZE= US-Shrimp,
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& AAV 3t HE= GATT/WTO Al dAshs Fel4l tiete] E4st
= 45l GTT/WTO el 2dAs= 249 53425 3441717 48 A
0]1:}'69)

A 2o FAAREATE A HA dANAM GATT A0z T & ESC}OH El
FHL 2 227 sy BES o] slvks o] Uil By, F W
A GAZ GATT slF2X7F A20% A& 8218 WEA7 =M 7 H<>lC e
ZOJTRTO Aol Mz, Sd=e] Aol djsto] Ak oA ‘APEE = gl

Apge] ko] HojA= qF ®vhar Akl k7D AlE7HA GATT/WTO =4
A7)l F HA DAl AR 2o dAjHtka FAS AR EC-Asbestos
Apdo] sttt 72) o) Aol ado] figk s e dAsH A7) W

o B 2o
US-Gasolme AAZE US-Shrimp ARAS AXWHA GATT #2029
A o] A SHENT AL £ 4 sl whet, A 8l gk 94
A ARl gk FYEQTL & 4 Aok webA o RE A WA HAES §
-

gt} d= AEe] e IEATV e A4 2 AR Bl o] 9]

=Py e Op e

1
K

&
S|

EC-Asbestos AH Go] 91oH, GATT Al719 Al Aol tiste] Hjde 27 A4 &
28 7R Seledthar #sisit). Thailand-Cigarette, supra note 15, paras. 77-81;
Tuna-Dolphin I, supra note 43, paras. 5.24-5.29; Tuna-Dolphin II, supra note
12, paras. 5.27, 5.39. §HH, WTO AI719] F AR gsixe BF AA 818 25
ek HAS 19SS & 4 9tk US-Shrimp AB Report, supra note 24, paras. 142,
145; EC-Asbestos Panel Report, supra note 13, paras. 8.196-8.222; EC-Asbestos
AB Report, supra note 16, para. 175.

68) Emslie, supra note 64, at 514-515.

69) 1d.

70) Lee, supra note 62, at 42-43; US-Gasoline AB Report, supra note 31, at 22
US-Shrimp AB Report, supra note 24, para. 118,

71) GATT art. XX.

72) EC-Asbestos AB Report, supra note 16, paras. 163, 175.

73) Brandon L. Bowen, The World Trade Organization and Its Interpretation of
the Article XX Exceptions to the General Agreement on Tariffs and Trade, in
Light of Recent Developments, 29 Ga. J. Intl & Comp. L. 181, 185 (2000);
Lee, supra note 62, at 53-54.
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A g+ Aol A 8019 ol AUl <

¢}
A, A=, 2004, 2079,

GATT art. XX Chapeau.
A, AAE=E, 2004, 2079,

GATT art. XX(g).

84309 A4 oz 4959 o
GATT art. XX(b).
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IV. SPSEAdel +A14 o+

BN
>
rlo

SPSEA A2z 2879, 7} dd=e] 944 2 A2 A7t “HeHA e
of 2AsHH T3t e #A FA glo] FAHA FEF BAs|oF drh
g8k Atk

Japan-Agricultural Products AFACIAM 47|t S8 384 $A ¢
o] SPSEAE FAEIAE o Fvhs A2z 289 oF= SPSEAS} #H3H4 F
A 7ol ‘ARA = g2 B (rational or objective relationship) & £
Sk Alojgtal slglet.80) Hgk ‘Fet ok &of9 oulef fiste], £ o
ARl 249} o] §7bse BetA AR ho| el BAZF EASR: 4$- SPSE
Aol et ‘#ed PG (scientific justification)’o] EAEH: Aolgta A
3klh 8D

A7|M o= S wEAoR & HEFd g Zlojofof & Ao|r}.82)
SPSEANA = oefgt =elHow &2 i olge folg TAHAOE AyT
i A= AR o] & wEA] gerhH o] % WiekstA K AT AXE A
o] SPSEA ol tgh #eHA AFARE AEst] BAS HANT= ARE T

79) SPS Agreement art. 2.2 (“Members shall ensure that any sanitary or phytosanitary
measure i1s applied only to the extent necessary to protect human, animal or
plant life or health, is based on scientific principles and is not maintained
without sufficient evidence, except as provided for paragraph 7 of Article 5”).

80) Appellate Body Report, Japan-Measures Affecting Agricultural Products, paras.
74-84, WI/DS7T6/AB/R, (Feb. 22, 1999) [hereinafter Japan-Agricultural Products
AB Report].

81) Id para. 79.

82) See Steve Charnovitz, The Supervision of Health and Biosafety Regulation by
World Trade Rules, 13 Tul. Envtl. L.J. 271, 278-279 (2000).



o2 solg, ‘Ao A4 D ANz A7} TG
= A Ao A H-gaHA ApHsA] ol s s

0 _Q
% T332 300 X0 B S48 SST TATAY A 4
o = %

A T A Lgﬁi H:Lv?l 735 OV—] %’iM‘:}. e
1 Australia-Salmon /\}Zﬂoﬂfﬂ f‘{}i ]—TLL PS?EZq 5% 552}9] ke g

2. TA)E

SPSEA A3z Ul SPS 4% %A71F Atole] #AE thFar Qrhsn
A3Z 132 |A7EE stola ‘A9 A4 B A=AA2AE TA7IE, A
A e At g A$ oo A8 EZ(based on)” A EHC}88)

o] 7h5 8k SPSEAI9} A 7]E0] 2315 o|FEF dlalAf gk Aol H
o ol dAgt FA7|Ee] AAolgh= nE Wit} sHAlchsY) ey §1

= 7

o
A7 Ap% 139 84, Z JPWIAAL FHAT|E A4S0 Ao wE

83) Id at 278-279.

84) SPS Agreement art. 2.3.

85) SPS Agreement art. 2.3.

86) Appellate Body Report, Australia-Measures Affecting Inportation of Salmon, paras.
178, 240, 255, WI/DSI&/AB/R (Oct. 20, 1998) [hereinafter Australia-Salmon
AB Report].

87) Trebilcock & Howse, supra note 50, at 208.

88) SPS Agreement art. 3.1.

89) B4, &, “WTO AAske] A% b gz SPS gA4el e A7, B3 E, &
A 44%, 2002, 324,

90) EC-Hormones AB Report, supra note 51, para. 176.
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Fre TAZIEAAM sk ARG ¥ £ 5 s A4 dEE 7RG
g, ‘AgHbased on) o2k &olv ‘Hsl=(conform to) o] 7HE &
A oulH G sjAlstedop & Flolr}.92) EC-Hormones AF19] #47]
=, CODEX 7] “#atshs" 24 & 71ed 2AF 7‘7‘]3} & YA,
Rt 2 CODEX 7)o ‘273t 2E 247}
T 1% oA Qe 23T S olva %7\%3}%5}.93)

3 9972 94 % 4B v 445% 24
) 9897}

SPSEA A5x 132, 3|d=r50] A= A H= A=A QI
a8 T el AW Ee A7 g 8% 7Hrisk assessment)ol] 7]3" 3}
ojof st FA3RIE of71A Y “ S e FdHe =9, AF
EE AT TkeA L Ee AE S8 R ARWY K, 09Ed, 54 B
= AW AAA Y] EAE Qlate] WAEhE Q7 B Fwe] A4l nAE oY
3] A Tl Wik F7F99E ofn|gitt
olgf3t g7 3|2 ‘8l 7hsdHascertainable) Y& et SA
HlE ] Zolol 51 96) Ak Bho] A H2 JEFS FA] vl A

4l
THA ohe dA o= et BIE0E Qe ‘o] 23 (theoretical)

tlo m1m

91) SPS Agreement art. 3.3; /d paras. 170-172. 3ld2 SPS@4 A3z 133 28%
‘At A (general rule) 02, 385 ‘d9)(exception)Z A|AEFAt 2y A3FE 3
F& sdmo] FAVIET U 5 HIE AT 9o 1 HS FES TAY
ol @A) B RS Balo] 48T 4 gL FAeL dlene, Al A
o] o]gj3 A4E 717413t} EC-Hormones AB Report, 7d. paras. 169-172.

92) EC-Hormones AB Report, supra note 51, para. 163.

93) Id. para. 163.

94) SPS Agreement art. 5.1.

95) SPS Agreement annex A.4.

96) EC-Hormones AB Report, supra note 51, para. 187; Australia-Salmon AB Report,
supra note 86, para. 125.
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A7 F7kelof sh= A2 opdThan Bk olefRt A e AT 840
old AMA gAL o o}Ei 98) SPSE A A QFat= kA S 9
@ 712 A2z 23IA Sk FEE Y 2 Qlol 2T 44

A kg ofn|gH99 %%s& 817 A o|Ase] B £

= ot
v oo ag)a REd g 5L Fo) F glv AFE 2YEte A9oE Qs
of 27149 2} s ke, AERbE Bee B 479
A WA gF 2AE AT 4 9l Ao|rh100

A5z 5TE 94 4ENY BE 435FeldE NaS BN B
oz, Ao)3 AN A4 Aew BEHE FEoldel THo] AT
e APEA E G9E ABS 2k A9 AYH EE RYY UL

3]9)"et e % qAstaL glrk.100

EC-Hormones % Australia-Salmon AFlA, &A47]4= #5% 58
gt oiite s AAH7] A% Al 7 81 A eth102) R WA R 3]
o] Jo|gt Aslof A AJolet o] HEE HJlojok sal, T WAE Aoldt A3}

97) EC-Hormones AB Report, supra note 51, para. 187.

98) /d. para. 186; Australia-Salmon AB Report, supra note 85, para. 124.

99) o4, o]F4, “SPSEAN AW A87bsA”, BN E), T AT6S, 63
W 2007; Robert Howse & Petros C. Mavroidis, Europe's Evolving Regulatory
Strategy for GMOs - The Issues of Consistency with WIO Law: Of Kine and
Brine, 24 Fordham Int'l L.L. 317, 362 (2000), cited by Aaron A. Ostrovsky,
The New Codex Alimentarius Commission Standards for Food Created with Modern
Biotechnology: Implications for the EC GMO Framework's Compliance with
the SPS Agreement, 25 Mich. J. Int'l L. 813, 833-834 (2004).

100) o] &4, o]F%, A=, 2007, 63W; Howse & Mavroidis, supra note 99, at 362,
cited by Ostrovsky, supra note 99, at 834.

101) SPS Agreement art. 5.5.

102) EC-Hormones AB Report, supra note 51, para. 214; Australia-Salmon AB
Report, supra note 86, para. 140.
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A9 BEFF] Ao|7k R Ao AL 5 stelok shol, A WAZ )¢l 2
5579 AL FARGAA A0A EE AR AR Zol Holof Brhio)
217 oleld A5z 539 Al 7K 870] FHH0R Boldel s, o
710] BF FEwolop A5z 53¢ Ak Aoleka Asithi0n

oo

ﬂlﬂ

SPSHA A5 63 8197 20 thafol, “A4 T Y nE9| AY

Tog GAsh Zad Ak o) FAAFAR] A7 HA] EE B 8
CE qPAskar QIhl05) Australia-Salmon AP % Japan-Agricultural Product
AOA, A7) 7k A7F s A oo FAASRAR 1E
VT BTE o o] #AE Qi A WAR 7)=4, FAE TFedE 1
gote] oz olg 7Hse SPSEAVL 2AlshE A, 7 HAR 399
ARG 30 Wog G = Qe SPSEA7E EAeHE 45, Al HAZ 24
tlgel SPSEAET FAAGAR] Qs dik e SPSEAE EAleh -
ot}. o] Al 810 s Agole SEE ARG o FAARAS A= <
AEH, o] RAEL A A (cumulative)106)0]7] o] o] 3 2 Adt &

= Agole Hax —‘?—‘?%'Xﬂfi}z—q.o %] 87(the least-trade restrictiveness

4 9] 9] AL AR, 47197} A5 63 B A 0
& ANARE AN 98 #5T 4 ALk AAT AAT A SPS 74
ol 489 5 YEE 7] A WIO A9 wE4FS 245w o2 Y

103) EC-Hormones AB Report, supra note 51, para. 214; Australia-Salmon AB
Report, supra note 86, para. 140.

104) EC-Hormones AB Report, supra note 51, para. 215; Australia-Salmon AB
Report, supra note 86, para. 177.

105) SPS Agreement art. 5.3.

106) Australia-Salmon AB Report, supra note 86, para. 194; Japan—Agricultural
Products AB Report, supra note 80, para. 123.
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of ¢ -5 7RItk Aojth107) F HAlR ARAE #A ks AT, e
A tAzA7F AL gl A5 HagF(actual level of protection)
o] opd ofzxd] FAATo] APsrE JrePd HEFF(intended level of
protection)l] H-&sh=718 HESoF k108 Al AAZ A 247t A3
Aol THslopyt 109 = e AxR o) it mE} ATl Al
Alete giAZAE AEY tdos AR ¢+ glrhlo

SPSEA Alox 73, “BE AH It LT AT Y= L AT
7Fs @ AT Aro| 2Ase] A or A B AEAlzAE A9E -
k"3 rAET e o] ARl A F =2 HE AdH AdHItE
fete] dodt F/HRES FHES oty ofd weh 2]l 7|7k el
A4 E= AeddzAE AHE"SIES Sglth1D 5, SPSPAE 35759
FUdd A B ASHARAE Foke A5 AR Fd 2Ask: As
88-etaL lvh112) 22y EC-Hormones A9 &47]7, of2{3t Abdd
f3o] SPSEA 54 23 114d JA=E52 959 2LAH= SPS2A|

g Ak 2AZ AT AL ol e WHLIY

107) Charnovitz, supra note 82, at 285 Australia-Salmon AB Report, supra note
86, para. 206.

108) Charnovitz, supra note 82, at 285, Australia-Salmon AB Report, supra note
86, paras. 197-200.

109) Charnovitz, supra note 82, at 285; Japan-Agricultural Products AB Report,
supra note 80, paras. 126, 130.

110) Charnovitz, supra note 82, at 285; Japan-Agricultural Products AB Report,
supra note 80, paras. 126, 130.

111) SPS Agreement art. 5.7.

112) Terence P. Stewart & David S. Johanson, A Nexux of Trade and the Environment:
The Relationship between the Cartagena Protocol on Blosafety and the SPS
Agreement of the World Trade Organization, 14 Colo. J. Int'l Envtl. L. & Pol'y
1, 30 (2003).
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591 SPSEA A2z 23S FATSo| E APAo] glo] SPSEAZ
she Ag BASH: W, B AsE T3S HA A2z 23 1N 4%E A
A Q

#4om WAl Bed Agedon 449010 Teh SPSAA A5
LERE DR FES S ERDEEREEED

Z 78] ¥4 A5x 18 4 2

et gglo] 712a4 Q7 wak B8 270wl AZAS $8
AU, T3 PAZAE o8 K e B ZAAS 1@ AWl 2
Aslolst & Aojk.116)

a7l ASx T3 A7) A Wl 7 870E Japan-Agricultural
Products AHolA ®AsIGITE A WAle g 247 ‘B 384 A7 &
S o Ao FabE Zlofojof gt F WAl dd 2A7F Yahs s A
Aol 2A'so] ey 2Holojof ke Aolth Al WAL 12F 24|

=
=
& AAFE TS ABH AFYE Adto] DT FHYUE FYFES

2] o].o%o]; st Aloln), g3 npAeto & 39 Fe A9l 7|7k Ulol| YA

e ARNZAE ARESEZ o gkl o] Y 7 e 1 AR

gals) FAHola, 5 P dXeiRE AT l ‘OW P53 Fasteg, o

£ oA F 3 ke $5HA) g A9 2AE Abx 73 A

oh118) F=3k A WA 979 Aste] }}iﬂ?—t—, ‘ehA EA A (scientific
i=]

uncertamty) 01 EAI 75%7} ohUg}l mety A7} ‘BEE-3Hinsufficient)
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113) EC-Hormones AB Report, supra note 51, para. 124.

114) Ostrovsky, supra note 99 at 839.

115) EC-Hormones AB Report, supra note 51, para. 125, cited by Ostrovsky,
supra note 99, at 839.

116) Ostrovsky, supra note 99, at 839.

117) Japan-Agricultural Products AB Report, supra note 80, para. 89.

118) Japan—Agricultural Products AB Report, supra note 80, para. 89.

119) Appellate Body Report, Japan-Measures Affecting the Importation of Apples,
para. 188, WT/DS245/AB/R (Nov. 26, 2003) [hereinafter Japan-Apples AB
Report].
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V. TAA Oz A 48

SPSHAL s19%o] 94 T AEAA A 51 = 1%— AR

A&t7] Sfete] FHalok & N5 gtk Uth120 &, SPSEA 1S

GATT A20%9} 22 oo digt ‘o 9f(exception)' 7} ofvz}, Z}i‘ i‘UUr

AR ARRTE _743].01 A3t ¢ o= A=A A (right) ¢l Ao]t}12D)
SELER

ok opg} SPSEAE de GATT 14, 53] #120% ()& 7t
Ao Aes A% ﬁL’d" ‘?j_xd Al71a2k AAE Zlo|vh122) Teju SPSEAC]
GATT A|20%:9] & g Zloleks SPSEA M9 7+4ol d4o A4
dA(autonomous  nature)s k= A o 123) EAR|A7|FIHNE SPS
#Ho] =% AA(free-standing nature)S Wil o] thairs <49 o
A7F §lth= AdE Be|ar glrh124)

Z SPSEAL U2 GATT oFol tist ¢uto] glojortt A= 4= 9l A
o] ofm 125 SPSEAE AARSHAL frAlet7] Hlste] 30| Fatolof &
A o F(specific obligation) & TFAEOZMN 1260 GATT #1202 (b=
o a7 o]9o F7FAQl ‘AAH 2 Z(substantive obligations)' S oI5}

>

it

=

120) EC-Hormones AB Report, supra note 51, para. 8.39.

121) Sungjoon Cho, Linkage of Free Trade and Social Regulation Moving Beyond the
Entropic Dilemma, 5 Chi. J. Int'l L. 625, 625-629 (2005), cited by Eun Sup
Lee, Harmonized Resolution of Trade and Environmental Conflicts under
the WTO, 2006 Int'l Trade Law 40, 57 (2006.10).

122) SPS Agreement preamble (“. . . Desiring therefore to elaborate rules for the
application of the provisions of GATTwhich relate to the use of sanitary or
phytosanitary measures, in particular the provisions of Article”).

123) Joanne Scott, The WTO Agreement on Sanitary and Phytosanitary Measures
9 (2007).

124) Id at 10.

125) EC-Hormones AB Report, supra note 51, para. 8.41.

126) Id. para. 8.39.
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A Aolth12D) upebA ofel g ‘el o2} A4 o9l SPSEA I g
(EEH AAAA ] YSA]) w3 o 9]9] -9k thEA F-atEojxoF & Aol
EC-Hormones Aol A sz} dta7] Tt o &jeb 412 o Fof tjst %1%
AQle] HujE el FEatal vk & A9 HE, 27 mA7|E A
S SFETHA 2 227 P46l dAHthE QA US gALT o] Fadof
ghotal gHAskgiT)128) ofefgh A2 sjdo] (9]9ke] tigh) ‘FAA FA7} 9l
AoZ 9% A (prima facie case/ prima facie evidence)'9] ¥= |

2 o= 1Bt} 129
aey FA7)HE old e sjde] ¥
SFEe AR 9o, AT
disciplines)’dl| we} ZA)7)50 AT A7 2
A= Aok SPSEAC o3 LTSl A Fojx= AR FAeqlth130 n
EW 6“7]?# Jﬂ“«] OH“O SPSEA S T YA Aol 2] ek Aol 9
= Y -"rﬁx—i% i % Al ao] 74 E‘rﬂ A

ﬂr—{m

k=) rlr

of

270 5
1= 49
}

N

ofatA] sttt SPSxAS H
A ¥H(alternative sets of
A g AWkE A4

ol
ol
2
Ru
§
D:BL
ol
1o
0
>4.
o o 3

2 %9] Ei% %"‘é% ﬁt g 248 =9 7}%@ JF/](autonomous rlght)
vkl i SPSEA et 152 QAL Ao AFo] £
A RS o] nke] EAE HofFolof 3 Aldol| A Fafuojof 6”4
£ Zlo|t} 133)

SPSPAL JAx5o] Edfof & e st . mekA AL

127) Id, para. 8.38.

128) Panel Report, European Communities-Measures Concerning Meat and Meat
Products (Hormones), paras. 8.51, 8.55, WT/DS26/R/USA (Aug. 18, 1997)
[hereinafter EC-Hormones Panel Report(USA)].

129) Trebilcock & Howse, supra note 50, at 129.

130) /d; EC-Hormones AB Report, supra note 51, paras. 97-102.

131) Trebilcock & Howse, supra note 50, at 129; EC-Hormones AB Report, supra
note 51, paras. 97-102.

132) Trebilcock & Howse, supra note 50, at 129

133) Id; EC-Hormones AB Report, supra note 51, para. 109.
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AR Sl i GUOEW AT & 9 GATT ANZGE Be), #5
&+ AZA) G BRI SPSYA A2 A2 5

WTO 24 a7] ol Alag = vk of o @& spitskivks A4
[©)

° o9 & rlo &

ofo Mt B o% no

f
248 voia 249 182 & 1s}fcﬂ 09 72 0058 A0z 7

A 9.

A HAR 7 3|59 SPSEA7F #ahA o LAskH 33 FA9 ¢
3 fA = ofot 38 FASE, SPSEA A2z 239 ‘FHH ZALAS & 5
GAT}.135) F HAZ 2o % T AEAARAE TAVE, AR B B2
7} Q= AS- ololl ZAEE FAE A3Z 18] ‘SA7IE o]ga o] 9l
th136) A MAlZ Y55 SPSEA| tiate] <17l FE T AE A4Y
B 27l ik AFRstel 7128 AS e, SPSEA AlSE 139 S
97 2% & F k13D g3 o] AAE A5% 639 ‘BT AAHFE

o =
gL Y 'S 5 4 9Jr}138)

134) Trebilcock & Howse, supra note 50, at 129.
135) SPS Agreement art. 2.2.
136) SPS Agreement art. 3.1.
137) SPS Agreement art. 5.1.
138) SPS Agreement art. 5.6.
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B QAL 893 2A7L 94 T ARG BEY AA5ES SAEe
o Fagh A o] FAAGAQ] A7} A REF WA A& Pt
QTH13Y) mpx|eko 7 sehA FATE BERd A9ee dmoR dtolg A4
Ao SPSzAE MY + AwF AL ol SPSEA A5z 73] ‘A
229 AL 93 a0 k140 e} B oA 229 Ak o] 3¢
o tiste] Al 717 el 94 B AENNEAE AP EFES 145

GATT/WTOAASN A AG74A] Foa3d S #1222 7F GATT #1202
A Q1gsls dl9zA 24 Aol AAH A2 EC-Asbestos AHo] f- 38}
o dZ, WITO EAA7] 17 dqtA1zA]d diste] v fod HS

l

& AoR B US-Shrimp Al A, Fa7]7 vl=e] 2470 Az
3ol A20% (gizolle FNHY A% 248 FEA7A B A20%2
Sdraloiths #2AS W™ vk gtk o= GATT 20z FA147] 913 A4
245 AN Aol 44 d2uAM o= A Aolrk o3 dapdel ¢

A 2 IALTAARY YFAY A7E A EARS £ Y] HFH

=
29 oI 442 AN S 9t ASHS A ek

folr

139) SPS Agreement art. 5.6.
140) SPS Agreement art. 5.7.



e $eE g 9

1 R0l SPSA] GATT A2029) EARS uokha S40e 97
w5EAS] ARAE WA §olshA FuY 4 A ANl SPsEHe
ool vla elsl7t ohie ekl 2AE A8 4 i Aol A

0

FrolRRUD Aol AT AR T Hrk ek ohjet o] A # o]
7) w27 2Ae) The e 2 4 gon, Aol Asitete el ¢4
He7kel o2 ddelr)7h Soleitt. ojefdh SPSEAE] 482 GATT 120
Z wogE goldh sfdo] o AW FARAYY o] FIH 4TS

Al

141) Cho, supra note 121, at 628-629.
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s A, “WTO AlAske] A% bdA e SPS Al #sh A7, T84
a4 443, 2002.

AGt, AR TAE SHPAEA HApEA AE -‘GATT 1994° A
0% Chapeaus TAoZ-" e E), TH #1565, 2004.

oL, “WT0 ¥4 27|+ 4dd Al -US. Shrimp Case THE

27 TRAes|A)) ) A284d A|23, 2003.

Do

o|¥7], “AAAAZLA AL W A A7, SAFSh, A18E Al
=, 2008.
o] 241, ] 7], “WTOAAIse] 3t 7o) A", F-o3ts)4],, 21304 A3
=, 2005.
of&A, o5, “SPSEAY A aH e H87eA", [EdHES, T A
76, 2007.

Lee, Eun Sup, “Harmonization of Trade and Environment through
Judicial Interpretation of General Exceptions under the WTO”,
SHE), 58 A68%, 2006.

Lee, Eun Sup, “Harmonized Resolution of Trade and Environmental
Conflicts under the WTO", 54 &, 5 AI71E, 2006.

A, =ABAM, ML 2003

Bowen, Brandon L., The World Trade Organization and Its Interpretation
of the Article XX Exceptions to the General Agreement on
Tariffs and Trade, in Light of Recent Developments, 29 Ga.
J. Int'l & Comp. L. 181, 2000.

Charnovitz, Steve, The Supervision of Health and Biosatety Regulation
by World Trade Rules, 13 Tul Envtl. L.J. 271, 2000.

Cho, Sungjoon, Linkage of Free Trade and Social Regulation: Moving



Beyond the Entropic Dilemma, 5 Chi. J. Int'l L. 625, 2005.

Emslie, John H., Labeling Programs as Reasonably Available Least
Restrictive Trade Measure under Article XX's Nexus Requirement,
30 Brook. J. Int'l L. 485, 2005.

Gaines, Sanford, 7he WIO's Reading of the GATT Article XX Chapeau:
A Disguised Restriction on Environmental Measures, 22 U.
Pa. J. Int'l Econ. L. 739, 2001.

Ghei, Nita, Evaluating the WIO's Two Step Test for Environmental
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<Abstract>

Legitimacy of Trade-related Environmental Measures under
Specifically-stipulated SPS Agreement
: Focusing on Comparison with Exceptions of GATT Article XX

Lee, Eun SupLee, Ju Young

Reviewing the application of general exceptions of GATT, panels have
not often quoted GATT Article XX(b) allowing trade-restricted measures
necessary for the public health and provisions of the chapeau of Article XX,
but also there have never been trade measures justified by those provisions
except the measures in EC-Asbestos case. Particularly, the panels’ narrow
and strict reading of Article XX would make some important environmental
measures to be seemingly inconsistent with GATT.

For example, in US-Shrimp, estimated as the case to show the flexible
and positive interpretation on Article XX, Appellate Body has concluded
that the US measure was incompatible with Article XX, as the measure
does not fall within the chapeau of Article XX even though it falls within
Article XX(g). This case would reveal the strictness and difficulties for
the procedural and substantial requirements incorporated in Article XX
to be satisfied for the exceptional measures’ legitimacy under Article XX.
Such strictness and difficulties would originated from the fact that Article
XX is characterized as the “affirmative defences” clause and does not provide
the specific regulations for the public health. Under Article XX, they have
to concern about the excessive strictness for the trade-related environmental
measures to be allowed and at the same time the potential abuse of the
disguised trade restriction on international trade in the name of environmental
protection.
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Considering the concerning possibility of disguised SPS barriers and
the difficulties in factual application of the SPS measures under Article
XX(b), the SPS Agreement provides a more specific and clearer set of
obligations/rights and principles for addressing the possible use of the
health and safety measures as scientifically unfounded barriers to trade. Even
though the SPS Agreement is to elaborate the application of the provisions
of Article XX(b), the SPS Agreement is away from the GATT's pro-trade
philosophy. The SPS Agreement, not marginalizing the legitimate environmental
measures as mere exceptions, makes emphasis on the member countries’
positive and specific rights/obligations in imposing the health and safety
measures for the public health.

This article asserts that such positive and specific stipulation of the
rights/obligations of the member countries would contribute for the legitimation
of the health-related environmental measures by avoiding the difficulties
and strictness in satisfying the procedural requirements under Article XX as the
“affirmative defences” clause and by reducing the potential abuse of disguised
restriction on international trade.
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