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£ ZAES] ¢ Aotk The Government of the United States

confirms its policy to conduct periodic environmental aspects
of United States Forces Korea operations in order to minimize
adverse environmental effects; to plan, program, and budget
for these requirements accordingly; to promptly undertake to
remedy contamination caused by United States Armed Forces
in Korea that poses a known, imminent and substantial
endangerment ("KISE") to human health; and to consider

additional remedial measures required to protect human health.”
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38) 42 U.S.C. s. 9604(a)(1)(1988).

39) Valerie M. Fogleman, Hazardous Waste Cleanup, Liability, and Litigation-A
Comprehensive Guide to Superfund Law, 86 (1992). Dickerson v. EPA (1987)
977. ("Appellants contend that the EPA must demonstrate that the hazardous
substance presents an imminent and substantial danger to the public and
environment before initiating any action. The statute, however, provides
that the EPA must establish "an imminent and substantial danger to the public
health or welfare" only when it seeks to remove pollutants and contaminants.")

40) Id. 139. 40 CF.R. s.302.4 (1991)

41) Commonwealth of Massachusetts v. Blackstone Valley Elec. Co.,, 777 F.
Supp. 1036, 1039 (D. Mass. 1991); City of New York v. Exxon Corp., 766 F.
Supp. 177, 185 (SD.N.Y. 1991); United States v. Alcan Aluminum Corp.,
755 F.Supp. 531, 538 (N.D.N.Y. 1991).



Fou|F7| Aol A g B FA 297

of 2%& A7)E ¢ vk WAL rk.('may present an imminent
and substantial endangerment to health or the environment.") &%
ol A Witk Aglo] “wkeltt = oule “SA] BT A ow 9Yst
' 9fujo]al FEket 9] & “opr| AL BED = ou|= ‘g 9130l 9
o TAEA B H7IE s wiAlskE Sujolnt. e T3] o] (91
o JFE FIA =AAA & Ax B2 sdgE AFol dAl ST
SHotal 29 4= 9lth"("there must be a threat which is present now,
although the impact of the threat may not be felt until later") &z
& AR T wefe] Fuke o] S Aoty s i Z23o)A]
A9 At s A7) A Ao ofvete AS =AW diide 4
g} 42)

SOFAZ} A8t KISEx= w5 fallede] ofd 7]Ef Q4Edo] EYS &
?3"]71 s z“lﬂ )=o) ARl 7123 715 Agsiglon “419" (known)
7katel 1 9 % 7ArhEAl 8 Akele] Sl £ 09

v‘—U
tﬂ—ﬂ.—y N?dzj'c‘)l _CH‘ O xﬂ]ﬁlx]c HE= /\]—p:]-/] 7(:)]_?_01

=

olr

o,
_vg
rlr
_1

1>
2
mim
o 7

EFHIHANS oA A Ededed 165—01 Tﬁﬂﬂ%

; = %E% i
3¢ AspEA Y tidol H=F shal gl v=e] By WA del <%
299 AT 2 APl w2 AoR Fshal Gl a7 AT AFe] A
=5 upd Faglo] ASEAE AT shal Yot 1Y WAREE o9
o A=A gt £ Q9| Aol Aol AEHS ) AE wdst
of AstzAd W ¢ Q=S st k. d= e A2 ool B¢l
T A5 2 gkl Auglol Astel tidel g sk gl vl -2t
2ho] 75 QAT FEolR] Aot skl el HESF shar Jths Aol
o fEvebs vlsel Hlel AsteA7t ess a410] v Ajolth ey v)

42) Meghrig v. KFC Western, U.S. 485-86.



298 BRMEHEMIE #5284 29k

Fol} B3 LT fABA A9 00 A9 IAF A4S 1z 9% 99
o

e e weiglel JaEAsl tho] Ha eAAAE olof o B9
s

aeBR SOFAY] KISES a4t SlojA Ao g=3} ml=o] F54 0
o R f 12

[o)c:]
T
%Lg}g]_i Al 1 —]o] Htﬂ”

54

B Al A9l Qe A%k o 21 93] gl A
o= spstelo} Bk webd B B AR BFHT FRHY A
7S AgE P A g

(3) SOFA A7 % Gl9HS ‘ghie £5arkze) oish ghinge)

A

AL SOFA % GAGNBAN viFo] B “IRYL FFUNE 23
A AN BTY 4L F4T 5 QA AR} BALY. BAEZE g

=3 2tk

SOFA A7z
6"‘“7‘ ) 744, 240t Aoz ot qEIR AR

Bl kol glojA] dadRe WEe
}0401: S, w2 949 B ASl e 95, 59

al
=
A

o,

SOFA go]€JA=(2001)
A3% para.2 dgl= AFe FF= A5 19539 a9
o] ofgt thetul=ol e el gy} Aidstel R FoA
Q1 skal Q1A gt 611:} xw% x}g_gm g o 7}747}91 3

fof
2,
fr e Hz oo BN



Fou|E7| Aol A g HeEe] FA4 299

“EFHrespect)’ = &olol dalix= WA EAEHA Bt vlw
TS TS A8 498 9T AS guE § e 28 22
B 27T A% s v AR Ba nkad) w39 NATO SOFA
& AR 23] EAshed] el £ 23 el weto] 19601
5} ol A B2 =7t itk T2 vl FET S A A
At Axpel TEHA gon Mo dNEAE ETAF T #orA g5
S, SdENY B FETE A ARERE 87E ook sk AL of
U #4008 qrAste e YEEAE EFdoF drks Al RE A
o] Wo] FEwel] HEHn weby FEL L 3G PE EFaoF dF e Aejw
QA el e, FtAe FETe AHd FHA F84E TG
3 gtk & FEwe] Aol SuEs 250 W 2345 o 7o Aujof 3t}
= Ao] SOFA Aol Z#9le gAE o FaL glrkal Holrhed)

43) Richard A. Phelps, Environmental Law for Overseas Installations, 40 A.F.L.Rev.
49, 58. (1996) “respect” the law of the host-nation has been interpreted by
the sending states to require that they avoid actions which would derogate
host-nation law--not that the sending states have made themselves subject
to, or have agreed to specifically comply with, the laws of the host nation.

44) NATO SOFA A|2%+= @|SOFA A17Z9F FARIEE “It is the duty of a force and
its civilian component and the members thereof as well as their dependents
to respect the law of the receiving State, and to abstain from any activity
inconsistent with the spirit of the present Agreement, and, in particular, from
any political activity in the receiving State. It is also the duty of the sending
State to take necessary measures to their end."

45) Serge Lazareff, Le Statut des Forces de I'OTAN et son Application en France
(Paris, 1964) vii. 113-14. (Bastone, Respect for the Law of the Receiving
State, The Handbook of Visiting Forces 61 (20014 #j9l8) =4 Helmut
Rumpf W% §Zo] FEIEE stolg 5Y9 HE 58 A8 AS5se de B¢

o] ¥#| gttt B3k vl gt} Bastone, 62 75 6 #E.
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5(1993 NATO—%CQE%%E,XJ Xi]E)SA, $8H. “Where German law applies in connection
with the use of accommodation covered by Article 53 of the present Agreement,
and requires that a special permit, license or other form of official permission
be obtained, the Germany authorities shall, in cooperation with the authorities
of a force and following consultation with them, submit the necessary applications
and undertake the relevant administrative and legal procedures for the force.”
(REE 428 8 3719) 588 viro] 549 4 wel AFs) danhs AH8E
g 2 faEds 58 ﬂiE =YW £58 S FAH o WAL Yt =Y
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<Abstract>

A Study Concerning Jurisdiction to Enforce Korean Soil Protection Act
in the US Military Bases

Chae, Young Geun

The Korean government agreed to accept the US proposal to return 15
military bases and received the possession of those bases. Those bases
were not remedied as the Korean government requested during the past
consultation which lasted more than 1 year. The Korean government gave
up making more efforts to persuade the US counterpart at the US sudden
hard line. The Korean acceptance of those returns is humiliation to Korean
sovereignty. The government conceded the US Force the right to override
Korean environmental law.

There is no justification not to apply Korean environmental law to the
US Force. The "Base Relocation Treaty" signed by two countries in 2004
does not explicitly mention the US responsibility to remedy those bases
which it returns to Korea. Instead the treaty mentioned that the two
parties will act in accordance with the SOFA and relevant agreements.
In 2003, the SOFA Joint Committee had reached an agreement on the
"Procedures for Environmental Survey and Remediation of Contamination
in Facilities and Areas Designated to be Granted or Returned." According to
the agreement, the two governments will consult on the methods and
extent of environmental remedy.

The US should have remedied those bases according to the consultation
before it return. However the US wviolated that agreement by ignoring the
consultation and unilaterally declaring return of bases. The Korean government
took into account the unity and friendship of the two countries rather
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than its sovereignty.

Under the theory of sovereignty, a state has the power to prescribe,
enforce and adjudicate. Any state may voluntarily give up the right to foreign
states by signing treaty. The international customary law also developed
some theory that the foreign sovereign has immunity from jurisdiction of
other states. However, such a rule does not apply when the sovereign state
acts as commercial entity or relating any interest of immovable property
of other state. The US Forces Korea also had used Korean immovable
properties and contaminated those. The US cannot assert for the sovereign
Immunity.

The SOFA does not provide the US Forces any immunity from Korean
law. The Korean government can apply Korean Law to the US Forces.
The Korean government can exercise its criminal jurisdiction over US armed
forces, civilian component or a dependent for their criminal offenses against
Korean law. The Korean civil court also has civil jurisdiction against the
US armed forces, civilian component or a dependent. However, the SOFA
Article 23 para.9 provides that the US shall not claim immunity from
the jurisdiction of the armed forces in respect of the civil jurisdiction of
the courts of the Republic of Korea except in respect of proceedings for
the enforcement of any judgment given against them in the Republic of
Korea in a matter arising from the performance of their official duties or
except after payment in full satisfaction of a claim. This provision prevent
any enforcement measure to be taken by the local government against
the US forces concerning the soil pollution at those bases to be returned.

F A o /Ao AEA, SOFA, EGSARAY, ARASA, Y, AfAd, 49
Ale] 2

Keywords  Jurisdiction, SOFA, Environmental Contamination at Military Base, US
Responsibility, State Immunity, Sovereign Immunity




