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Finally the "sustainable development" must be considered deliberately as
a reasonable alternative of solution for conflicting interests.
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<Abstract>

A Study on the Conflict between Interests of Development and
Environmental Protection in the Environmental Lawsuit
- Especially so-called Saemangeum-Case -

Chung, Nam Chul

This article focuses on the so-called Saemangeum-case of Supreme
Court of Korea (Supreme Court Decision 2006Du330, March 16, 2006).
It handles especially conflict between interests of development and
environmental protection in the environmental lawsuit. Actually this kind
of conflicts are very complicated and confused questions. But the Supreme
Court of Korea sentenced finally priority of interest of development against
that of environmental protection. As my view there are several problems
in this decision of Saemangeum-case. First of all the fact which the
environmental right in Article 35 of the Constitution of Republic of Korea is
a right for defence against all the state action (so-called "Abwehrrecht"),
was not enough regarded. Secondly locus standi of this case was also
transferred to the problem of "burden of proof" by the Supreme Court of
Korea. According to the ruling theory standing has to be derived from
any concrete clause of each statute. Thirdly the Supreme Court of Korea
used the method of Cost-Benefit-Analysis (CBA) in order to solve the
subtle conflict between interests of development and environmental protection.
Nevertheless it is sometimes criticised that the interest of environmental
protection cannot be considered accurately to the CBA. Today in the U.S.
and the EU so-called Strategic Environmental Assessment(SEA) is stressed
instead of Environmental Impact Assessment(EIA). [ think that it is
also very necessary to introduce the SEA to land use planning in Korea.
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