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<Abstract>

Reconsideration on Legal Principles for Right of Sunshine Protection

Choi, Chang Ryeol

These days, residential life prefers a house facing south taking the sun,
which is derived from the building of tens of stories to effectively use land
in line with urbanization and industrialization, bringing forth increasing
disputes from infringement of right of sunshine between adjacent land
owners. The construction laws and regulations of each country regulating
and enforcing right of sunshine works for the protection of right of sunshine
with continuity and throughout the country, but on the part of a victim,
a remedy through individual decision based on civil law will be more
effective on a definite and final method. Like this, remedies on civil law
against infringement of right of sunshine include retention demand right
claiming the prohibition of construction behavior trespassing right of sunshine
as an advance measure and indemnity demand right claiming monetary
compensation for the damage from infringement of right of sunshine as
an ex post measure, whose legal bases have been controversial.

A majority theory and a leading case thereabout in our country maintain
that the infringing action of right of sunshine can be banned on the basis
of reality demand right at the article 214, the civil code, but it has weak
persuasion that to land use done in the infringing land, reality demand
right can be exercised on the basis of the ownership of the infringed land.
Also some argue that retention demand right can be exercised on the basis
of environment right, personality right or tort, which can be possible as
a legislation theory, but not be adopted as it trespasses the range of
Interpretation theory.
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In Japan similar contention is presented, but we should take into account
the difference in legal provisions between Japan and our country. Our
country's civil law affected by the provision of German Immission has
the provision on life disturbance at the article 217, the civil code, but
Japan does not have the provision on life disturbance, so it strives to seek
the basis of retention demand right through the broad interpretation on
the provision of environment right, personality right or tort. However, the
article 217, our civil code, provides an obligation to take a proper measure
not to disturb the land of adjacent land, afflict any pains to life. Namely,
when an infringement of right of sunshine takes place due to conflict between
ownership power between both adjacent lands, the legal basis of retention
demand right at the time of infringement of right of sunshine is found to
be sought from the performance demand right of the proper measure
duty at the article 217, civil code.

On one hand, the Immission provision at the article 906, German civil
code accepts coordinated compensation demand right, but the civil code in
our country can not accept an independent indemnity demand right based
on life disturbance, but indemnity demand right can be accepted only it
meets the requirement of a tort at the article 750, civil code.

Through the above findings, this study reached a conclusion that the
legal basis of judicial rescue at the time of infringement of right of sunshine
should not be found from reality demand right and other rights based on
ownership, but from the performance demand right of proper measure
duty at the article 217, civil code.

F Ao suE A, B0, A, SAA O ARA, AFEARAY, 73] 3
w5998 324
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