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A dole Za 2dYdAE 1 HIE iiEE 298 EYS A
setolop griate FHANY FHE FoIH, EFOPAAAY
sjuj it obel A3l Ade IAE AN, LEE EFY ALY
E3E =r&a Qo T3, 2 332 oy FHLAYE AA
HE LHYUAE EAsT e, ol A 2d9ddA HAE
BRI ANH L =3 o Ax HZUTE M 2 9]
gAYz ok a2y 2 AER dek gEA O HIME A
FE QAT dSAGAE 2 4 R HEA AN o E FHE
slojob & FAFo] Bol HHHIL U

o] 22 Folnd: EFOHUIAY FHIAPer EHYAAAE
FHAY AYAAZE UF 3FE 3ol ohdrlge ESoA EEdn.
AUAA FAL e Edo] FYZAAZ kg ZAEA7] WA
E43 Folg FuFgozA odue JAEFHE WY F A=
Aolt}, o]gd A& wigto 2 o] FqME 2 &Y 3 HE a8z
AWeogX e Bgd digte BASIR gtk ol T FAHE AA
Z zt3 e vFe F8E8AH 083 Y™ (Comprehensive Environmental
Response Compensation and Liability Act: CERCLA)S $& REdo]
so] & Aolt}. v|ZoA FHHAAUEAYYF Bt 2589, ¢
A, duAYgoez FUHE FYPAY AYo] AUAA FHoE
wo] olxlz ke HE& Sl A AAlEE H7F 2

FAReZ o ZF& fEvet] EYddAAYE #ANL =
nj2o] EFEAUSHYYY HYAATS 1 FAHE olFE A
Z, APl 4d & AAuE Avrn, EAFE FHOE FHe H
7Hg & ol Higor SEvel #d HFAY FAd Y 2 6t
FAT YL A2 gt

ik
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II. CERCLA®] ®alA|A

1980 U= 93le AEEAE 099 HAE A4sn gHHoR
Aeeta, 1 uEg AAFARNA Rsr] g W HEAE,
a0l HiE #HHE(Superfund) .2 & ¢l FFBAUWSAYY
otk ulF FRRIA(EPAIE LAFAE Agste LALEH, FF
Y A2AE FE & ded) o w AHEHE Yol fpHHEC]
2 o] AL AFEEo] AFf - ARl i AlF BHE F
& 2EHI Itk FHFRIAE FHHUSAN $HHoR Hgu] &S
AHEE F T ATRAY HAE AAH A FAAE (Potential
Responsible Parties: PRPs)Z2HE A8% Agh|&& F43iA drh
T3 FFRIAE FAH JYGARAA LA HEE FHE
F edd o] W et A 1Y 25000 €3 43 "HFol
Rt

A 4YE €7] dtd ¥1E frelEA(hazardous substances)
o] duk(vessel)olut Al (facility)ell Al Ae@ AMd, fraiE2e] &7l w
ZHAY wWiEe A¥e] AE AojEe AM, 2 FEo] dSulE
(response costs)®] A&& 2 AMd F& YF8tdof ot

YAZGALA A BsEAAE £7) Hstds 297 YYZAIARE

1) CERCLA §104(a).

2) o9l & 5T FE Astd 169 2B E WA 2o J339
29x9 g st 19863 HeE 2 Fdstgrt

3) wHHEe 78%7F i, FRYAY HFoz FEEth EPA 540-K-96/004
Office of Solid Waste and Emergency Response, EPA Superfund Today,
Focus on Clean Costs (June 1996).

4) CERCLA §106(a).

5) CERCLA §106(b)1).
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o AHFAE YFstedof gt 22t o] WY AFAA= T4 X
P aFHE ARG v AoEH, HEL, vt HuoA A
YL B7] Hstde 2GR A dHHE fAEde] FAHL
2 wz9 AgFeA wEEHT e AE dFE Fae oHp
39 Hr|Eo] A HAdAM A e FLste A
& 9458 aE glvx #Ast oD

T3, e vt At A dF5sdok sed FHS
A07ZAM ZAH HYFARGE 4RFE o] FA 8L Ao 43
b 9 848 943 A AYRAEL FAEE S AHosked &
89 -3y L(response costs)oll Wdte &de] 2 teAE AFE
7 23te 3k 2AAAN A (oint and several liability)-& FE3kA €
t}. oheh HAADE(Act of God, Act of War)® #32+e] J99 A
ol 9dld Fed wE3 10 Mool EXAFr(innocent landowne
i 5e] Aol dddr.

LARANE A3 Aste v EE A& L2 AY—-AAE ¥

2 H8A8A P (cost recovery actiom)E ¥ 4 k12 A, FH

6) Dekham Water Co. v. Cumberland Farms Dairy, Inc, 89 F.2d 1146 (Ist
Cir. 1989).

7) Violet v. Picilllo, 648 F.Supp. 1283, 1290, 1295 (D.RI. 1986).

8) CERCLA §107(b)1).

9) CERCLA §107(b)(3).

10) CERCLA §107().

11) CERCLA §101(35)(A). °] A 23l AYg Ay Halxe nf5dL,
BAe] BAE vj$d7] Do) o]d AafAe} £ Fol dis] 48T ZAHal
appropriate inquiries)& & Foll, FEF-AE wiFE FA EAY FANA F5)
E2o] AEHATE AL ERAY 28 AFE o7 UASE 4Fk g=
g, 2 gi=o] 41 RAo| oh7] wie] FAHo2 Ml WA} ofyrh 43
ZAle] old Aol THHER BEEA ol HAL FA ML U
Idylwoods Assoc. v. Mader Capital, Inc, 956 F.Supp. 410 (W.D. N.Y. 1997).

~
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A107Z2(@)7F BAHLR A gUAle ohsHAT HLL THY
AHAe F72T YA A9 714EE 23 digHleE AE
gAY RARANATE REde OE AYPAE AdE FAERT
(contribution aciom& & F & ASE aWMsl ok a2y 4
(right of contribution)®] 1A A7& Sy =] AdH, Hdvio &
T PR Y 4 FIEe] gt ol ALHA g3e 196
He WAL ANS AR (Superfund  Amendments  and  Reauthorization  Act:
SARAYE ARt BAHoR FAE QA ol2xthd TAAE
QA QE ABRE 2L HYoE iz THRZY YA 94A
g-gu8-E AYIAREANA FHeA A 5 UA=E st gk

A3z ol e AAZX)(removal actions)®} FHZ*|(remedial actions)
7b e, AAZRNE de¥oz 13§ A¥L AAN Y3 "L
3 dr|e] 2XA2H, 3 X7} 1270€olvt 2009 23 E 23R
Fe Zfd HEEW ofd W FAERAE HFHYA AU
537 9%t LGFAE Assr] A LT AT 2A2H,
AAz s} g v-golut 7|79 Aol Qirt.

12) CERCLA §107(a)(4)(B).

13) William D. Auxer, Orphan Shares: Should They Be Borne Solely by Setting
PRP Conducting the Remedial Cleanup or Should They Be Allocated
Among All Viable PRPs Relative to Their Equitable Share of CERCLA
Liability?, 16 Temp. Envtl. L. & Tech. J. 267, 271,(1998); Marc A. Zeppetello
& Michelle A. Wolfe, Determining Whether Private Parties May Recover
Under CERCLA Based on Joint and Several Liability or Are Limited to
Seeking Contribution, 26 Env’'t Rep. (BNA) 2206 (Mar. 22, 1996).

14) o] ol SARAS} 93t /Y WEoR Fa¢ AL 7igo 71&9 169 &
2ol 89 €8z FaHNR, WIYANRE Moo nj$<U(innocent
landowner)e] ARE Ho|THA1012(3HB)A)).

15) CERCLA §104(c)(1).
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. CERCLAA AR}

FRIAUSAYES 45127 oAl Ba RAWYL A
AAH AAINAZ, O AA AH BE A4S 2453 Y Ash
et A, @ #AEAY WE AR 2T FABDl WEE A
g afARAY EE 29599 2, @ A7 249 FHBAL O

F37) 9

& DA A% 29 RBRT YE AHAA AP EE A
],

& 1 xo U] st

kA
s
Ho
g:l',
flid
0

fagae A 4A A
Er HFAY, A%E A BE ¥AZ 2us) A8 53 wE 5
Aadd A 5 BAsk] PAASHA AFtn Yom e YUE 2
¥elE WA SNsta gk

olsh 2ol FYVAUSAYES Welo] YA WS B
JaA QA o8t NIYAS FUSE HelF FABAS A&
o AHs AYHES §U8, EAE FYsSA s At Aol
A2¢ $AFLA S YA Sol Fa EAe odRE Ay
ZABE § 2 Aol AUE 7 1LIES GozH, 2T #9
239 2Ae A2, A71BY ARS E= AWY A 5 A2
4 R571e R goln, olde THe Az 4P 4%
g A% Rz WEn A

16) CERCLA § 107.
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1. 284 E= 28X

L

nr
HO

7}. 8 FiEE = BEE(Current Owner/Operator)

FRHENTALEL Fe o] wiEHT YAY wEE A¥ol
Ae AHEY 8 &7A e 92 dstoq AdE Rt Uk
ol m2d, A A LFAE FA FAEA AME FA 1 A}
AEE 273t A e YL 4 ¢ A d51D

N9 28aE B9HYL AE ol ohlg Afaigs A9l
7128t HYE AA HEZ FHEDL MEFAY dHse B9
Ze HA5H PAE o AT BB, AHEH] HEE FA I3
NS 2730 e B ASHoE LFA9E A okl E zelA

T HYs 7348 + A Erh®

FHL AR AY 94 dild® #AYE B Aok 9= A
el 448FE WY #Ysn A AZA, LEEAE 273
I A olddb e AYE FEIT EEAY AINEoRE A
el AL FASET) AR 28U BT duidY 4
J&EEE BTt AdFAAM Y #HEAE AU et AF
o oy Fi g AIF ez FAAA olde FHEHA
€7F Tl AA L YTt

T (stockholder), #&]xHmanager), o (officer), ©|AHdirector), 3l
A FYY T& 28O APHLE AN FAYHA AAHA AA

17) State of New York v. Shore Realty Corp., 759 F.2d 1032 (2d Cir. 1985).
18) Nurad Inc. v. William E. Hooper and Sons Co., 966 F. 2d 837 (4th Cir.

1992).
19) United States v. New Castle County, 727 F.Supp. 84 (D.Del. 1989).
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U 24E o1@ P9E AT 5 e A UL Frele &

A" 2A AYL AE F47t Yok

L} Q| ARX/2YHXHPast Owner/Operator)

FEAA NS YYE S A 2FA/SGAET ol HAY aF
A EE BAY FAE HYBZAAR &2 e, & A2y A
g A 1 BFAE AF Ev £FUE A FEHAAIALE
Aol Adg AA"E 2 23 e 9 ol EAY BAE L3
3 A ohdsitiets AYS A A4t dA Bk 29RA 9 FHA
o] datel(lessee)olHt Al A(sublesson)® HAY AFAY SFAEA
9 Y& Az A A

2. YA} MelRE AN (Persons Who Arranged for Disposal)

FAEAS A WE =5 AT A oJ9dz FEAE Bl
- 29tn e AAAA A e AFEnA AgAGE 22
Z(arranged for disposal)i= 219 A ste] &l tate] AYS An. A
Az ZF3 2GR FAHEAS B FEAAY Ads A 44
E ged sbeAel Bk HYe FEERUSAARL AAHA
APz Azt TAAAY S BY] HAe 2R fIEEo
SERA kg A, 2R fFELo FAIEE Bl 2HFA

EAs A& A, LGFAd FHEHol MiEHL Y wiEd

=]

2
2

20) Susan R. Poulter, Cleanup and Restoration’ Who Should Pay?, 18 J. Land
Resources & Envtl. L. 77, 8 (1998); Linda J. Oswald & Cindy A. Schipani,
CERCLA and the "Erosion” of Traditional Corporate Law Doctrine, 86 Nw.
U. L. Rev. 259 (1992).
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7ol A& A, o2 A A §& A & A 5o JEE F
Falojo} @i HA FEPAUEAL Y e LFEA
A AZE FAEAFS 2 5 HUEE WA SRz 7] F ¢
7} 24 (contributory causational relationships)”%t o #3g 4 9l
O JAGo A2 AATA dg FAYL SoldhA st
FUHEE AT AGALY ol AHAgx AYL “9) =Harranged
for)’e] sjA3 #-e] Utk A AFES A3 FJA) AAAE
EFA%4oIY BolE A8t A3 A AEL AgEHE, 9 AR
7t &G3te AlAdAA AgAIF] TEE FElEdo] wWEE A9 ¢
g§EAE SREF NS AT s Aest #4 € & Aok W
92 THVENSALGEAES] “A=7" Mde FAED S Asee
“AVE W=Al TFSA FEvh AL Utk ol Asd
nE2d FEdE TP Ae EFL VIAE ol&3std A3A A
TFeE T 3k Ae NEF 2 B fEHE B¢ 28 9=

7 5= BT AYAGSREA AL A 5 A 9o

3. RYtXK(Transporter)

A FEEde] &utE FAE AP AT A9l sl 3y
4 AA Hen® FFEFNEHIY L FeEAE A7 A9

21) United States v. South Carolina Recycling and Disposal, Inc., 653 F.Supp.
984 (D.S.C. 1986).

22) United States v. Aceto Agricultural Chemicals Corp., 872 F.2d 1373 (8th
Cir. 1989). 28} ol¢} 2] A= MY HIUE AT A9y A8 ¢
@t Y7ol ok Florida Power & Light Co. v. Allis Chalmers Corp,
893 F.2d 1313, 1319 (11th Cir. 1990); Amaust Industrial Corp. v. Detrex
Corp., 2 F.3d 746 (7th Cir. 1993) 3#.
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Ae ke HAFAAL, £78 A e R 2 S¥(transport) 3] §)

§ 4£9 EE FAHG9Y 48 AYPARE FAHT kW gue

4. Bi9&(Lender)

ZEAO L AYE e AYE A 254 & 2940 273
9] A H(indicia of ownership)E 7z Utz soigts Ao &
o FdatA] old@ A& APt FAFOEAN2 FRAFXNE A
3t gtk FHY Fo TANEE dEAst oile RIEAY L
e} gRiztgeng @x o437t FHAY HAYE Av L2vA E
T 9Ad FEAS Patete AFEE A @ AE XY J=E
73 AR EAE BEFE

ol ZFuidx F& T3 HRAEL IANG FE7IHe] FHAAEUSE
FAPde AYE A Hertebe o FA7 LA oA
AL WA A Ao FHE Fleet Factors A ML &
RAR7L AL i8R Ad ddHoz JPHE PAEA ok
AT T fFaAEF e MAEAA IFYES AR F S

e

23) United States v. Northeast Pharmaceutical & Chemical Co., Inc., 810 F.2d
726 (8th Cir. 1986); State ex. rel. Brown v. Georgedof, 562 F.Supp. 1300,
1314 (N.D.Ohio 1983); United States v. Conservation Chemical Co., 619
F.Supp. 162, 191 (1985). :

24) CERCLA §107(a)(4).

25) CERCLA §101(26).

26) CERCLA §101(20)(A).
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g AN 94 F(participating in the financial management)s}
A FLBZASALEA F AYE Fgddn BFAEAG2D
olgig Hd ZAL &Y dEuYyE 4IP3 Ay EFdA
HEHA FEE HRT AR 2 JFE PGB

o]2]% Fleet Factors @Zo] oifate] FHURrgE 7MEAtE <
Aol WA, 192d BHEIAE dRRYYS ATer] A% 7
HE AR o2t FIEHFAUTAYEAY] dFEAYAE FH3
gtz whEold T “Qle o (participation in management)”
7 FJAA 1 ujg J&3 ATk FAL WEAR g dR
AL MASY) Aol & B2 EE AHE RAlelm, AAY £9¢
A% ZHA(monitor) 3k, AFANA FRFA Wt 48 87 F
A= Aot £3 Az dEAdo] AFEF A8 ML
Y £ #dse 2HE & JA=E L9 FAEYE FQ
e AL GEAEL YAIsly] Mo &g FAsA] Fp, FRdy A
Y Fol JAGA Aulx Ee AYEE AEde & dEA TS
ZiSALYEe AAe AA GEE & Ao|AG2

a8y ol @ $HERITA FH oistddEs 19949 Kelly A9
A BRRIA7} ol d FAE UE Ao gvkE olfE HA¥AA
of HeHt30 BHEIAL UFHL 1 4 BHEAE BTz
1992'39] & A& A&sto AMRE Folgte A% M (memorandum) &

27) United States v. Fleet Factors Corp., 901 F. 2d 1550 (11th Cir. 1990).

28) Brent Nicholson & Todd Zuiderhoek, The Lender Liability Dilemma: Fleet
Factors History and Aftermath, 38 S.D. L. Rev. 22, 38 (1993).

29) 40 CF.R. §300.1100 (1992).

30) Kelly v. Environmental Protection Agency, 15 F.3d 1100 (D.C. Cir. 1994).
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UREH o™, Bancamerica Commercial Corp. and ASARCO Inc v.
Trinity Industries Inc. APV YA AR5 A5 AdAe &
229 Ao g ZA JFHS YA & doE ojfozn
WAL e e Aol ofvgt A &g #GF x| o}
gt A Ak B, AN Kelly B29 W& J78024 o
FARAY S 71Ed dig EFe] 7HFHA

oo 2l3l= thFAAYL] HAE R TP FARE HL U
8AE At AAEHA =HAR, =do] 19963 AR AR ALY
JERYH S H(Asset Conservation, Lender Liability, and Deposit
Insurance Protection Act: ALDA)2E A|A3t7]d] o223t} F 9
HEY, g7t Ade A7) AdME Aol £94 AdFHez
A7vetoiof s, “Dwd] dFHE PAE = Avhe X9 (merely having
the capacity to influence)’\} "8AE X o3t vl (unexercised right
of control)"& 7HATHL 3t A& AR o}3r}3d)

5. @3AHParent Corporation)

L5 B 7192 A3 K subsidiaries) & %31 e, A

31) 900 F.Supp. 1427 (US.D.C. Kan. 19%).

32) 25 Pub.L.No. 104-208, 110 Stat. 3009 (1996).

33) "Participate in management” means “actually participating in the
management or operational affairs of a vessel or facility; and + -+ - does
not include merely having the capacity to influence, or the unexercised right
to control, vessel or facility operations.” ALDA §2502(b). HY¥e 19964
Kelly v. Tsicomia AAZoA $9e &3l Fg710e 43402 Ay
A7bekAl v & AFA/EGAEMY YL EFEA gedn wAET
1996 WL 732323 (6th Cir. Dec. 19, 1996).
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2EAE 93402 A3 oFo] disty AYL AA oy
o a3y 2ESAUSAYEL B3 dAT AS AYE AA
Hed, &, 23 z3AHY G Qe FAgoEN, HHH
A “$9AHoperator)’EM 9] YL A& A7t Ak HES 234
7b ABAke] $gol AAHo2 FodtA(actually participate) TAY 7
230 mE FHUYY FAl(pervasive contro)E T HH YA EA
Aole Avtm #|AEK T ¥, YWUF 5 E(piercing the corporate
veilol 93t E3Ae A HA AEA ALY AFARA Y
£ A Jeu®, ojn Al diF B4 Fx7t LG BV
o] H1 Yc}3N

6. SHOI(Successor)

e A A7 JAEAe AYge 398r] et AL B
HE ogste AL 947 st A BPde d9Fez A
At AU g Fstn, G FHAte AAAE BRIt $rh A3
o, 4F3AE ofd A AYS As¥du L @ BY

34) Unites States v. Bestfoods, 524 U,S. 51 (1998).

35) United States v. Kayser-Roth Corp., 910 F.2d 24, 27-28 (1st Cir. 1990).

36) In re Acushnet River & New Bedford Harbor, 675 F.Supp. 22, 30 (D. Mass.
1987); United States v. Nicolet, Inc., 712 F. Supp. 1193, 1202 (ED. Pa. 1989),
Joslyn Mfg. Co. v. T.L. James & Co., 893 F.2d 80, 82 (5th Cir. 1990).

37) 2EA7L AEAte GABTolY A, AY 5 AuiEe nix At B
3)ate] FA(alter ego)e® AAEHE A4 E3Ae AslAly o gt
H¢J& 2etsiHalter ego theory or mere instrumentality theory).

38) William B. Johnson, Liability of Parent or Successor Corporation, or
Corporate Shareholders, in Action Pursuant to Comprehensive Environmental
Response, Compensation, and Liability Act, 121 American Law Reports 173
(1997).
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(assumption of liability)3® 3]AlHo] 273t FHAANE WA & ofY
stgou AR FHe AFdte IdEFel dE B$(de facto
mergen) A0 A7t dFel AE AEHA FE F AYEL s
95te] 7|g o E(fraudlently) ©|Foid A4 FF A} D] &
T 3Ate] A% el 7 $-(mere continuation)sel IR
de APAE Bidve ALt 79E T8 A4S E 9
7] 4% BEoz olg @ g H$-E W FA3 AMstn gl
gy g& ALSAYH(mere continuity doctrine)ol2He o] F 3ol
AAHE oj2d A A$E T 4AHoR FH 7YH Fd
g 719U E Bt oA AYE A R BT AR
t}. old] Alg%Fel did AT AYL FI Y= AYA vl =
259 AL AT ARl 92 (roduct line exception)} 233
A& o)} 9= (substantial continuity or contimity of enterprise exception)©]
g o]&o] AMHAUG. A L HolF Fer|PdA AxE
AL o ol BL F fle A3l FUIdAA 2 AYS €71 4
g Aoz e $rd Ayt FElel ojste] AddE A
¥

AEL A% AzsE 39 1 UYL PRI ot

b}

)
rlr

39) Aluminum Co of Ameriaa v. Beazer East Inc, 124 F.3d 51, 5665 (3d Cir. 1997);
Louisinia-Pacific Corp. v. Asarco Inc, 09 F.2d 1260, 1263-64 (%th Cir. 1990).

40) See Lousiana-Pacific, at 1262-65.

41) City Management Corp. v. US. Chem Co., 43 F.3d 244, 249-54 (6th Cir.
1994).

42) See City Management Corp., at 251, United States v. Mexico Feed &
Seed Co., 980 F2d 478, 487 (8th Cir. 1992); United States v. Carolina
Transformer Co., 978 F.2d 832, 838 (4th Cir. 1992).

43) Ray v. Alad Corp., 560 P.2d 3, 9-10 (Cal. 1977); Raimirez v. Amsted Indus.,
Inc, 431 A.2d 811, 819 (N.J. 1981); Garcia v. Coe Mfg. Co., 933 P.2d 243,
248-50 (N.]M. 1997); Martin v. Abbott Labs., 689 P.2d 368, 388 (Wash. 1934).
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A2 AZQdAHo|d AR Fdig WUt Aoz Fy
gt A7Ide] d=r19ds FUE AU AxYGE AGse F
719&9el AoM AEH AHEE 7 o AF7Ie]l FrT]
de Aqge AdFdve Aol UYL 7Y HFAA AEHE
ZAsted o n2¥ Ager FUF 1L8}l(same employees), &
Y% =R (same supervisory personnel), &Y% 2 (same location),
Y% AJAA|d(same production facilities), FYE A FE(same
product), Y% < (continuity of same business operation), £
A& (same name), A2l Al4A(continuity of asset) $& AAlZIL

o1k
7. BEOI

AR 24 APRY, FHE, 220D APARE FAe 5
W4 B9e AA Bk aHY AR LARAE o HaH

F, Y, EE $EEL B UALHoR F5E 9ol Ao
EEEEIE R

44) Turner v. Bituminous Casualty Co., 244 NW2d 873, 883-84 (Mich. 1976);
United States v. Carololina Transformer Co., 978 F.2d 832, 838 (4th Cir.
1992); Asher v. KCS Int'l Inc., 659 So.2d 598, 600 (Ala. 19%); Kelly v.
Kercher Machine Works Inc., 910 F. Supp. 30 (D.N.H. 1995).

45) United States v. Mexico Feed and Seed Co., 90 F.2d 478, 488 (8th Cir.
1992); Carolina Transformer Co., 978 F2d 832, 838 (4th Cir. 1992);
Lawrence P. Schnapf, CERCLA and the Substantial Continuity Test: A
Unifying Proposal for Imposing CERCLA Liability on Asset Purchasers, 4
Environmental Lawyer 435 (1998).

46) Olga L. Moya & Andrew L. Fono, Federal Environmental Law-The User’s
Guide, 179 (1997).
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IV. CERCLA#le] A=

1. BIBEIE(Strict Liability)

of
v
sl
ol
=
olo
_! ¢

190 Moz AY/NES AL AAE opUs
FEAUNSAYES AT B AR A=A 97
SRR N E R DESCEE DEC RS e
FEAUNSAYE) BAE AAPARE 9],
282 49¢ A Bk old@ A A=selq B
AA 3o EE Bl UATET WE FA AN
& 2589TE 5 olfEE BAHA op
HAd FABAS AWeA At ¢
Ags A9e 4 F dvke 22 v 9nE LA g B
AL B/ QAN BYPARY FIATANT e FHAS
2 93T Bast govl, AYPAATL 264, £ B= B4R 5

°24 o9 B Yoke 2AS YFFHY Aok

30 B X
RO A )
gm}oﬂ
o Lo e
2 o
_E’—r'

lmﬁw
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Ak

i

£

fe o
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> m{m

2. FREIEEHET(Joint and Several Liability)

R EEEE

B

flo

2o AYIAIL AL e A9 28

47) State of New York v. Shore Realth Corp., 759 F.2d 1032, 1042 (2d Cir.
1985); United States v. Ward, 618 F.Supp. at 893 (1985); United States v.
Buckley, 934 F.2d 84, 88 (6th Cir. 1991); United States v. Monsanto Co.,
88 F.2d 160, 169 (4th Cir. 1988); United States Alcan Aluminum Corp., %64
F.2d 252, 259 (3d Cir. 1992); United States v. Colorado & Eastern R.R. Co.,
50 F.3d 1530, 1535 (10th Cir. 1995); United States v. Cello-Foli Prods. Inc.,
100 F.3d 1227, 1231 (6th Cir. 1996); New Castle County v. Haliburton NUS
Corp., 111 F.3d 1116, 1120-21 (3d Cir. 1997).
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T 9 AH3ju & dAE FEE ¥ < oujsin], dX A3t
Bl &S FEE A= OE HYFAA EH?‘S}C‘# TREE YA
AA Bt Al Letd, oW HAFAART} ok F HLE g F3
EFAWNE &g, §HEIAE I AYGAAA H3e]&
o ARE FIANL F A do. &8 AgYYE €€ BRI
AzAE Ad F771 A AUFHeE T/ AdFAAHdeep
pocket)& 2 HA¥| &S HT7a H ZARTE oA & BA
AE Ad2 F4EL A a0,

3. MEME (Retroactive Liability)

FTHEZHS YIS A9 & & FHe2HM, 7P =] B
AL AP £F7FsAHIG0 ofe A, LEFAY £/ Ee

48) United States v. Chem~Dyne Corp., 572 F.Supp. 82 (SD. Ohio 1983); Sand Spring
Home v. Interplastic Corp,, 670 F.Supp. 913 915-916 (NDOkla. 1987); Uhited
States v. Room & Huaas Co, 2 F3d 165 1280-81 (3 Cir. 1998); United
Technologies v. Brawning-Ferris Indus., 33 F.3d 96, 100 (Ist Gr. 1994); United
States v. Colorado & Eastem RR. Co., 30 F.3d 1530, 1535 (10th Cir. 1996).

49) T8y dutxo g & ¥ sMsAdE dFste AL 423 oEe Rl
t}, Dent v. Beazer Materidls & Services, 156 F.3d 523, 529 (4th Cir. 1998);
Centerior Serv. Co. v. Aame Scrap Iron & Metal Corp., 153 F.3d 344, 348 (6th
Cir. 1998); United States v. Rohm & Hass Co., 2 F.3d 1265, 1280 (3d Cir.
1993); Uninited States v. Alaan Aluminum Corp., 990 F.2d 711 (2d Cir. 1993).

50) United States v. Olin Corp., 107 F.3d 1506 (11th Cir. 1997); United States
v. Northeastern Pharm. & Chem Co., 810 F.2d 726, 732-33 (8th Cir. 1986).
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e AL AE8dY W g AT e, §FLd A
7hsiatel me] WA #AAE A5 L8 Yol SIS we T
gerpg o wg #}AFH FAY ZT&HL Eoldd T Roln.

51) United States v. Hooker Chemicals & Plastic Corp., 680 F.Supp. 546, 557
(WDN.Y. 1988); United States v. Monsanto Co., 858 F. 2d 160 (4th Cir.
1988); United States v. Olin Corp., 107 F.3d 1506 (11th Cir. 1997).
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52) REE E¥o U@ AHgzAv EFVFRAYLY SHEFLEREALY
ARz @ AzAPEAR2E AW, EFLGIAZAYH(H152 A3
) F THY 2AYHLER o]F] F F Jl& Aork

53) 2471 R AAVEE whdEA ohddta FRAYL B AL FHHY F
AFTE €€ 7HeAol o 2 ARl dEAEn AIL, et EY
838 8YH 2 AFL HE3 EAH-vF9 CERCLAS vl@3j9-", 34
A7 A203 A23, 2001. 2, 3874,

54) E¥ @S 9ty @749so] XoAA FUY &Y ddez ol & &4
7t §1& Aol e o 839, #2429, W, AAre
4 B3 €8 ¥ EFe S 59 AEY goHe qlo] Bl

55) WL EYLEE AIYEF Ve AHde] €50 gt EYgo] 2EHE Ao
A AN AZoly @730 AHE F AL T i AEuHAR
Z A1Z), A 85¢ AR @ Adgolr] Wi 873 HHE FE= BF
AAel A3 AYEA ol F AldE EAA XPrh 234, "EFEEIH
of B¢ JAHHY", BAUAT A20¥, 1998, 3014
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56) “EFLEFLAAY EGoHEAS A - AR FF - ME EE
Aoz EYdS 29N $27t sle Ad - AA - HE - FEE € A4
& THHA2Z A3F). oo ulz=H, 211%1* 3534, Y - AzAld, vl
T71A § EYLY FeAel & AAH 2 ¥X7 Egedidadd g
F A& Hojrh FnHoZ 19969 EFFARAY] Agd olF 2000d 2
7R Al - A A A AnE EYEFEANE BE 20412704000, o F
it 12472022 743 B 8745, 87394, 2001, 3139,

570 "ES29 82" & EYLde Hdlo] He BARA 3R] R:e
A& Laied, 59 ABHEL Jleg, T, b, £, 9, 672§, §7193)
&, PCB, dle#®, AMAYE, +F F 1671 %’ﬂi Agn AoHAR2R A2
3 B4 f\l%’fal A19)2zx, %E. 1. 3130z o FHEF 0 HUYHL
T8 A2z A& MY 84, JYE, EYE, 8 == 1 99 2 A
HRAYFYRCRAVY AUl He F3s2E, FAFHCWAY 7
A B3, d7ARECAAEY dAE Fad7|1L9EE, fgeedn
BH(TSCA S Awrgiel 24479 #de Fstn f88 3Ed 2
< EHE T AUAT 238 FAudes dx ¢tk CERCLA § 101(14).
ol HA g FHEAY F/HE 800727 der) 40 CFR §3024.
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58) tHi 4 1989, 12. 26 M 88T17H0128 ¥H; o] B4, AEEH - A9, whoda),
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50) tiFg 1996. 5. 14. A3 %Brh45767 ¥ tE 1994, 11 25, A3 Y3571
B7; dyg 1993, 1. 26 M3 92uh4871 #d; tife 1989, 5. 23. A3 87447t
213 B7; WEY1988. 4. 12, A3 87chvi2s1 B AEH, AALE, HIAL,
19%, 7661, oldl ksl TEEHAA Ay AsME FERE Aol T
2R 359 4, F FaH FFol YojoF dvhe Asst Aok o9,
HAZE, ¥ AL, 1993, 612 WHA] 6139,
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AE L ARE & 3¢ 5T Aol g & FRAoA He -
Fapdo] Ao Aol AR & Rolrhsy

VI. CERCLAY] A4

odBAs A4 e 2Hoz wEod FFRAYSAYYL
2% 0dXde T2 A $02H UEYze JuL HYo
U thes 2e 24l Bagm gk

60) 8%, “EFEFYIHE APuY, EGgyst 2 Bdo FF Aoy
23, 2001, 4, 84 WA 859,

61) A4, “7109) 1% - P ELL Y, $AFAATEMNIX, HeE A S,
2001. 12, 146,
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1. 33l&ol NN, ool HgHI8

AAAAe dsted A A0T v8e 2QHLE FFY ARl
Z08 9EL T 2000 28 QPR FolA ©A 200 Ro|E R
s Agute] AL Wolghe ADL HFAYY A4
Hgo FrtE wHOZ Yeh) F1 Y @ A7
o wARY Asae a7 P 1590 dAdn RusT gl
06 @7, shte YL Patel o 259 K 509 2} 28
7 Qeme FRHoz 2a5E vge EH9 7139 &Y 2
= ¥4 zFss 1009 WA 7009 22 FRHYD YT F
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W, Asr1Ze] WA o)y gAstn BREFozH FUF u g
el gokn BASD glon, BARIAT JYPARERE
2 cabnde] gatel 2A AA2A gt A
SeA 3 gl Edol AAXRe %
Bt AAuE B ol FHu L AFsT Yk AE A3

o] AT 3718 2Ysks Ao oldHn 3Urke

62) James M. Strock, Superfund: This Process is a Hazardous Mess,
PHOENIX GAZETTE, Jan. 5, 1994, at B7.

63) Katherine N. Probst & Paul R Portney, Assingning Liability for Superfund
Qeaups: An Ardlysis o Policy Options, 2-22 (Resources for the Future 1992).

64) Michael L. Italiano, et al, Environmental Due Diligence During Mergers
and Acquisitions, 10 Nat. Resources & Env't 17 (1996).

65) Strock(Zt3E 62). EA= 5009, 7509 €& 2¥ste Aoz FAsn Ao
Poulter(Z+3& 20), 89; Joseph J. Armao & Brian J. anﬁth, The SEC'’s
Increasing Emphasis of Disclosing Environmental Liabilities, 11 Nat.
Resources & Envt 31 (Spring 1997).

66) Poulter(Zt+ 20), 789.
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ZAolnt. 198l LFAH e Aar] Hste AEE 29 @9 F
o} 3291l AZehe Hlgo] G AEFHUGE BAOE o

67) Andrew R. Klein, Hazardous Waste Cleanup and Intermediate Landowners:
Reexamining the Liability-Based Approach, 21 Harv. Envtl. L. Rev. 337, 345
(1997); William Hedeman, et al, Superfund Transaction Costs: A Critical
Perspective on the Superfund Liability Scheme, 21 Envtl. L. Rep. (Envtl. L.
Inst.), 10413, 10,415 (1991).

68) FH|8-F 3891 Fe} v go] WEAIS} HAEIS] &L W] Y5t 2
€51 gt} Strock(Z 62). CERCLARE H1E4F 60% A=7F 3gEd
FasA HF v NEHn Qe 2AEAE Itk Hedeman(Qe 2),
104239,

69) 1980\d o} {AHVH AEWIAL £ v AL FA 20008 x| 23t
ey 19954l 29y olgo 2 FvlegEd, 2% 75%7F CERCLAY
o &g Roz LAz 9t} Jerry Taylor, Salting the Earth-The Case
Jor Repealing Superfund, Regulation (Cato Institute), Nov. 1996, at 5.

70) Michael Weisskopf, Administrative Costs Drain "Superfund”; Few Toxic
Waste Sites Actually Cleaned, WASH. POST, June 19, 1991, at Al.
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#HHe 715A i e ¥X"E Yn|dt} Todd S. Davis & Kevin
D. Margolis, Brownfield: A Comprehensive Guide to Redeveloping
Contaminated Property, 3-14 (AB.A. 1997); Clifford J. Villa, Cleaning Up at
the Tracks: Superfund Meets Rails-to-Trails, 25 Harv. Envtl. L. Rev. 481,
511 (2001).

72) 450000771 e 2921%9] AjiAVde] WAl A2 9tk GAORCED-%-172 (1995).

73) Poulter(Z+3 20), 78%.
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74) Lynda J. Oswald & Cindy A. Schipani, CERCLA and the ”Erosion” o
Traditional Corporate Law Doctrine, 8 Nw. U. L. Rev. 259, 260-261 (1992);
Wallace, Liability of Corporations and Corporate Officiers, Directors, and
Shareholders under Superfund: Should Corporate and Agency Law Concepts
Apply?, 14 J. CORP. L. 839, 842 (1989).

75) Poulter(z}5+ 20), 939,

76) Jeff Johnson, Democrats Blast Revised Superfund, Chemical & Engineering
News, Sep. 15, 1997, at 22.
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[ ABSTRACT ]

Potential Responsible Parties under the

CERCLA and Polluters under the Soil
Environment Conservation Act

Kim, Hongkyun

The Soil Environment Conservation Act holds the one who caused the
soll contamination strictly liable by providing that "in a case where the
damages occur, on account of soil contamination, the one who caused the
contamination shall compensate for such damages and clean up the
contaminated soil. The Act resembles, in many aspect, the Comprehensive
Environmental Response, Compensation and Liability Act(CERCLA) of the
United States.

Above all the Act specifies scope of polluters. Specification of responsible
party may significantly lessen the controversy surrounding the issue who is
liable. However, a heated debate exists on the interpretation of the provision
and eventually undermines effectiveness and efficiency of the Act. For
exarple, the Act does not consider shareholder, manager, officer, director,
lender, parent corporation which has been discussed as potential responsible
party in US. The Act includes a person who comprehensively succeed as
a responsible party, however, it is not clear who is the conprehensive sucoessar.
Furthermmore, the object of application is limited to sal contamination and thus,
the Act is not adequate to handle water quality pollution such as surface
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or ground water pollution stemming from soil contamination. In addition,
because the subject is focused on the very limited facilities inducing soil
contamination, application is limited In addition, unlike to CERCLA, the
Act does not include person who arranged for disposal and transporter as
a responsible party. Also the Act does not provide recoverable damages
ard level of clean up, and thus controversy may still exist surrounding
extent of liability. Meanwhile, the issue which occurred especially when
the one who caused the contamination is lacking in funds, still remams to
be solved

Above limits are overcome through legislative consideration in the near
future. At this time, we must not forgot that too heavy liability likely to
induce moral hazard and make responsible party to neglect his obligations
and thus reduce incentive to prevent from environmental degradation. In
this regard, we must pay attention polluter’s liability under the Sail
Environment Conservation Act not to become anybody’s liability. For this,
specification and supplement of polluters, exclusion of discharger who
produce small amount of pollutants and non-hazardous substances from
polluters, and admission of non-retroactive effect are deserve positive
consideration.



