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o] sjd AAS <83tar Utk Report of the GATT Panel, Canada - Measures Affecting Exports
of Unprocessed Herring and Salmon, GATT, BI1S.D. 355/98(Adopted 22 March 1988); Report of
the GATT Panel, United States - Prohibition of Imports of Tuna and Tuna Products from
Canada, GATT, B.LS.D. 295/91(Adopted 22 February 1982) %=



= g 24oldvkal Az

United States - Gasoline A4 WTO 332 FAT7= 22E F dv dAF
AAE 7H she] Adol7|(e2A 9 ZHAE 7HA 7)) wiitel frebd Akl e 3
ATHIL SFATE 53] AT 7= 7HERY AHE T WEEHE SdEH

om od] G o] AAE F Arhs AMARES WHlFgo R A 83

g8l st B GATT sido]l Aol 7hsdh A AHdS fFebd Azt o
N3 ALElE 7M. HES o vobrt 34 A, T, aE, A Tk dVled
o osf nzdd F v Adom G st

Shrimp/Turtle I AF12] WTO 47|75 o Yo7l Al20x Allg)se FEAY £
FAE A o dhgdste] A85E e ofyetal stk AA7FsAd Y dAzk
A& A= el sidel otdm dArfe] Argeshe dEAde A} arzdo] w
btttk AR a9 ude Aol wepA Azke] fgelE gk AR g 54
FH Ziagitks Zlo] Y5 dvkar AHsidrh wEbd e A A, dEA
2 oE FAE A A R {3k slolehar A sl ths0

old] H3ale] Azl FHAL GATTESD 194d WTOEAAA HE 3] HYH
A7 Wizl Bl 23 A AAe] AHEE onm s ofof dtrtar BT ol&
A el M2 FAES FAASEL e WTOAHHEA Hii L (Preamble)> A &745 gk
7W3(sustainable development)S WTOEA A A2l 2oz WAstL glow FIHAX
2] MEE o]#3t X &IEst NS e Y3 “Fssta”(evolutionary) & A

Wit Aol vlFo] Asolof dn AxSAT EH 2Azte] AMIHES A4

xo

P
T

A/ Y

S o
o=

A

it
o

o

O

-

49) Report of the Panel, United States - Standards for Reformulated and Conventional Gasoline,
WT/DS2/R(Decided 29 January 1996), para.6.36.

50) Report of the Appellate Body, United States — Import Prohibition of Certain Shrimp and Shrimp
Products, WT/DS58/AB/R(Issued 12 October 1998, Adopted 6 November 1998), para.128.

Z ‘GATT 1947’

Fa7)|TE A ARY olgE ol 8749 BRI 2 BE A3 AAY FEAZH A HF
o] g ojor s} w3k T fol= 1 Ao weEl “X54 " (evolutionary) Sl T A ketE o] ok
sttt ATk Shrimp/Turtle I AFA9] 47]5 B 1AM paras.129-130. o|u] “Z3}24721 =4 H
#dS ‘Namibia AF’(1971)o 4 ¢] IC](International Court of Justice: FFAAFRA TS AO 2R
FEZ38taL ot} olo] mEW xoFo AL F&Ho] FAIH] W] 9IS A 48 F flon
A RS A Jv 2L I S diAskE Gl oA AAH oz AujAQl WA
A Yol A sl e A-gEojof shtfal 3ch(Namibia (Legal Consequences) Advisory Opinion(1971)
LCJ. Report, p.3l). -5l meba] s 232 841 el A A= ofof gt Ad-2 o]v]
Z gyl AT HarFelgt gk olo wil F AR AV ek At o] shAQl §of
de Flalr] A8 WTOEHEA #i(Preamble)S 5313 Utk 5 mie ¥#e] GATT &

51
52

= —

i)
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5 AT QAR WV AR el fBE Aoz 1EE F Y

S7E Bk= o7 HAA I A Eol Agetal Jvkar SlEA S

Tuna/Dolphin I A}71e] GATT #de 549 X7} A20x Al(g)ze] fFahxdxt«d
o] HEY FHH(relating to) ASNAE FAdsl=d AAA  odZF7H5A (predictability) =
shufe] 7lEo 2 HESA drt #EE vwo] JpA ol o F317] o VEE AA
o Ey WAFe] REZXZF BA vwo] aetal e HEV|F FAE=A oRE

(o3 ]

& dnka AFsd oA Y dS7be Aol Rl Vsl AR viwe] FAdx

i}

o

. Tuna/Dolphin IT 719l GATT 22 A20x #l(g)& o] “fretxdAxtde] RE #

o

] THEOIX I YA 400] @ o] Fo] A2 FAdE oA dutarAl T e olyet v FH s
7 9 e B FAH 2 FAH HYelA] GATTY #HHARES olsste= AI=7F GATTE
N A8k=d oA ME2E Z4E& St o, 53] WI02 o] A2 s g 24
0] 5715 Al¥sla gdvkar st} Robert Howse, The Appellate Body Rulings in the Shrimp/Turtle
Case: A New Legal Baseline for the Trade and Environment Debate, Columbia Journal of
Environmental Law, Vol.27, No.2, 2002, pp.520-521.
53) o]y 3 AAHL GATTS ‘a2l o % (original intent)oll 71%3F sfA]z} wt=A] ] A
AL ofuga g}t GATTY ZdAEC] FddAds @s] FAE FEAYS 9
2 A7 A A20x Allg)srt 12k iAol 1A (frozen)  §ith= Zlo|th
St AR sgettl= A2 vk2 A S0 7]|x3 Zoln o] FAldl uig qAHA AH
& FAAGEAE FHoke sldato] GATTZE A% 1947d 0] olye vtz 5] BdA 18
Aol gt gt FAE 7P Qb o1 Aotk Howse, supra note 52, pp.502-504.
T 1) A&E7Fss My 548 58t = WTOAHAA i (Preamble), ii) ‘UN 3
H2F(UN Convention on the Law of the Sea: UNCLOS)9] “AJ&2] = FAES HAAA"S
AE AS6E F AEAAT B Aot gF-E 54 e A1z} A62x, i) AE
& 2F(Convention on Biological Diversity)9] &2 704, v) ‘Agenda 21'9] w2 7Hd 9
o F& /g ANFREALGFEA 19 BEES oo 3] JFies e JIis
HoES e EE AEFTS XFstn Jrh), v) FHRHoRTETY HEd B 3
onvention on the Conservation of Migratory Species of Wild Animals)oll W& )= =t¢%0]
Z 2]’ (Resolution on Assistance to Developing Countries) We] AEHARLol] thalk AF, vi)
&4 16 vigpA R HESVIFoR SAEHY Jde AMd FE FebddAxde] dgig o
o #FAE FAZ AAEt Aok ol9e AV WTOI|Y=E°] WTOEHEA [
(Preamble)®] A|&7Fsgh MEEAS Wuls] S8t glom AihxEe] AATAFAHL] A= ol
= AMES xSt Yk Shrimp/Turtle I AHA9] 347+ R34, supra note 50, paras.130, 132.
ol- 7 ‘GATT 1994 A20% Al(g)Zol et TANAALHANA B = Azt 34 14S B Es)
AFstar 2o oEst= A2 s sntst glolgtal $tth. Macmillan, supra note 5, p.92.
54) Tuna/Dolphin I A3l GATT #1'd X34, supra note 38, para.5.33.
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HH (relating to)¥} “FUHAAL T A4nv|d thek Agkt A#ste(in conjunction with)
q3o] wol FEAe BF ‘BHES FH H¥o® F+"(primarily aimed at

Ak
conservation) 2 2v|st= Aoz &4 ¢l

do

o BuAe Basted gdold rFe 9 lEU ARhEx
437 nESAS By e FeHom o gt
ATt AAsdt TenE FAe] 2 wES FH

AFAASS AR 229 4TINS nEIA e AAEA Dol AP

pul

o

_TI_,

r

oo
mH

‘el ouE vbefelmdl loid AHAR] #EAdS AUishae AN VE2A o

Ab)ze] “dagre] oujel Ao FARRE Aow sfA Ao Hoxitt
olgfgt sde] ejrol wistol v e s Ele] FAAASQ ovlel HlE
ol A kS siAstolof dtk= zofeliA o] VR AHEE (Hakek AolTal Bd
st Az e ‘e’ A(g)ee] “Bdd e onE M2 FHA SR olddt= A
= &4 Eotas® Al(g)ae] £ ol e xAED S A  UdEAE &
gebettha A Askdnh) 5 gole] TRl ond “Hady ‘ddde dds] 9
o TY3 A=t TF| WAE

Ol-ﬂ i{ ﬁ
o,
12

al
AgtzAeF o whel A Eojop & o]o] U
ojmali= Zlo] ofueh= Aot B
‘Fade Aol ME A3 gu|rt oy sfAA ZH b TlEe] A8E F AF
S A7Ie Aol FHEEL

o1 Shrimp/Turtle I A4 WTO 475 w=re] A$-59) FAZ2X 9} vlthA
o] HERA 7ho| ghE]4 A (reasonable connection)7} UE=A] ARE I3

M e BAo e Feldel WAk drks AL AASATD o7l o 3

ol [

55) Tuna/Dolphin II A2l GATT =8 ®.314, supra note 40, paras.5.21-5.23.

56) Bhala, supra note 41, pp.1617-1618.

57) ‘Vienna Convention on the Law of Treaties'(¢]a} ‘H]div} o zoFolg}l g #131% A1 =z,

58) Macmillan, supra note 5, pp.84-85.

59) Report of the Appellate Body, United States - Standards for Reformulated and Conventional
Gasoline, WT/DS2/AB/R(Issued 20 April 1996, Adopted 20 May 1996), paras.3.8-3.9.

60) “FH EHOR " L AATE ZFEALE ofua ES Al(g)Ee A4 ARE AAs] fg &
<3k “A1 A" (simple litmus)7} obdS 4@ 3] &9} Ibid., para.3.17.

61) Howse, supra note 52, p.503. ‘GATT 1994 A20% Al(g)Z.o] W& %71 AYAS 71#)7] YsirE=
3] 2271 FebAztde] BE ‘¥ (relating to) Ao|ojof 3t o] HEHow FX|9 HE
A ko] Aol i3t AEE FaF sty o) ol dav]qte TA9
FS v F e 4PN 2R £3E A9 4 T4 93,
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i

rlr
AQ
r o)
e
ox
tlo
ko
ol
fl
X9,
lls
pask
o
fr
N,
4
il
r
A,

g2 & ARdelA AT
Ll

BRow sel 7IT01 o}

= olsfstar dvkal Btk ejar A7) o] ARl A20% Al(b) s “FadH v

Alg)se] “Tdd”e] oJujet AwE vl gk W sk 9l&& SQ1E 4= gk
et O] AR A] A7 A S %E}B‘}%f] A A %E] 31 HATHS Aol

T e A okl otk AT

AARQ HEZAE Sy olx] grfal 563 dFo] Hl ﬁl/\é(proportionality) 715

star Aok ojuje] HlEldS it RS BHESH] flste] wwo] Ak FAAgRA] 25 E

AT 5 Qe TARGe] B TG0 BAREE B Aol ol 110 FYL o
A

rlo

H
o

nahs Aog olsjErh ojuf 229 iAol il gle o= B X9 sEFxIE A
EA43} oA A E v|eoR vEAds AESATES) wEtd 1 7P HEE S
Aat7] gk vjas fAlo] FAM R XA gkt o] ollg o R Pt

74, F2e] WTO &47]7E 53] #1202 A7t 485 t4ad 5dtA=
219 e et glojA nlElAd veES Bl HAC nls) ddAes gkstE A
SRS AEgto e fHdAxtde] BEY BAad SFARAE ddsA 88
A& oastal vk Azt

Az e BEY dEE A= St s Al g Al B ske](in

o EE omA wrhARe nEelehs Ao S FA 2ol RFold o, HrkARe o
B A G zABAd EAE AT e uTomy azne FAwreel 4% o
A E FUFARA BAEHL e F 52 BT slgASY BEA 2X)7F AHHes A
#lo} 92 tEhhFa g Aoleka shark ool met BAE £Xt @Fsl A vhrpAR
& nESATE B0 wate] BirgA oz 1 W7t We Aol ohmz sl FARA ol
”Zﬂﬂ‘ﬂ Fo SEx2A ey o] gvtal AAEATE Shrimp/Turtle I AHA9] &47]+
B34, supra note 50, paras.135-141.

62) Donald M. McRae, GATT Article XX and the WTO Appellate Body, in Marco Bronckers &
Reinhard Quick(eds.), New Directions in International Economics: Essays in Honor of John H.
Jackson, Kluwer Law International, 2000, pp.226-227.

63) Shrimp/Turtle I AFA 2] 3-27]5 B4, supra note 50, para.l4l.

64) Howse, supra note 52, pp.503-504.

5) Joanne Scott, On Kith and Kine (and Crustaceans): Trade and Environment in the EU and WTO,
in J. H H. Weiler(ed.), The EU, the WTO, and the NAFTA: Towards a Common Law of
International Trade?, Oxford University Press, 2000, p.141.



aed 2AE A EE el od ZAA9 ARE FE BHOR SH(primarily

Astel AN Aoleka A g3

aes Bge] A4HY] gaME FRAAAde] 2N Ask: Tk BAN ol

Slofol ks g1 Uehia gltked o] Hixbgle] A £uE GupHoR FA
3

7] Sl 2o AdHow

United States - Gasoline A712] WTO 7|75 ZoFs|Ale] 712 F e wa2w “f
FalA s="(made effective)e “E#o] U+="(in force) v “EIE 2E="(come into
effect) 0.2, “T#d}o]"E= “3A"(together with) &= “AEaLd”(jointly with)F A9 &+
Abek ou 2 S " 4 glvha ST T ER nare] SAGFAIRAE 9] 7l o)
AT ofet s ZhER-Y] disiA e SASHAl A &EojoF ghthar A A stHA “wu
Ak me el gk AlgY #-ste] FESHERE e s 39A
(evenhandedness) 87102 & 4 vk HalE dEhlar UrheD

= Fav|Te BAY 227F A20x Allgsel ofs gadh A2 JAAH] 9
1 7|Eo R S digh A1 374 & ¥ (positive environmental effect)7} obd =]
230 (de minimis) Z7}53 &3 (predictable effects)S A Ao ZA68) AA 2l B
EGHT} ofd dFTbse EREE FHE] A(@Ee] 818 THAL F AeS Al

21}.69)

flo

3. 2AU=OIQF HRINEO| S|

66) olol Blie] g A20x Al(g)zrt d=re] A7 A= 499 ¥ %
Aot O Hrbe o2 Aok AR E A¥cke RER s 9y ew
3to] A20% A(b)Ee] A9 wRAR F 2Fo] doe] JAULNE
23kath. Tuna/Dolphin I A1) GATT #d R.31A, supra note 38, paras.5.30-5.32.

67) United States - Gasoline AFA2] &47|4 HilA | supra note 59, paras.3.22-3.24.

68) Macmillan, supra note 5, p.86. I&7|7= A20% A(g)Ee “AEH &3 (empirical effect) & 7172
2 AgHojof srf= wdF Aty TS wHsHA 1Y AF 53] dAS (FF)EEZTIL
549 227} old)d Axele] RN f3ire AEe AZHS 89ttt AL 11 o] {rE AAIEA
t}. Appleton(ed.), supra note 27, pp.170-171.

69) United States — Gasoline AF2] &27|5- K31A| supra note 59, para.3.26.



Agstd ol Aol 99 sl JF& vAE PEE A A

Fad a7t d 5 Aok A5 2

Hl o] Aolzk AEmSel gloiA A A% wiel Epste] SRl Fol
=

theto] AU deyds 7]

Joks ACZAMB) GATTZE 9 ol tAzt 9o

Ag Aoleka A A AT

70) Macmillan, supra note 5, pp.9-10.
71) “dua EAFA(unilateral trade regulation)@ E =R 7b ZAke] ZAQlo] Y=
TAZ oudic}, o9} e o A= ZeFde] EAglel 54 =t #A47EE vE FAvL
of AT 4 et st FAHGY FAE oprlgitt. wElA A 7|Ee] Aolnke O]%E sk A
A Bt Al w7 EL R v o] B ow) EAe] AX|7F Ak 53, WAA, pp6d2-683 =,
72) AW, Tuna/Dolphin I, IT *}712] GATT =@ B4,
73) #d RauAe] w2 A4S BEsr] 9ot dare] 5SS xEste] FHIA =
Asbs AE GATTS] Yal 9AYE AR o glel ol oleld BT QU Do S
zof W AWM PAE EusE SAMFHS dwets el @k L W. Kindt, Marine
Polution and the Law of the Sea, Vol.IV, Hein & Co., 1986, pp.2130-2144.
74) Tuna/Dolphin I A2 GATT =9 H.ilA, supra note 38, paras.b5.25-5.27, 5.31. o]+= W= 37
HEZE 98 w7k A 97t A4S e Aol tiste] EHAl #E&AS FulsiA
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a3y Tuna/Dolphin II AFA2] HdL A20% (g)37F Aek=e] o E(territory) ol

AR T FANARA] BEou HGE ks ARS AXSHE oM@ FET AR Fo}
Btk stel =718 2estal gn® F F 230 oud #AE BEXAE 9
delq oz At AL W Adehs Aoz Md § tke Aot A5
e ool =8 T BAAA SR FARA ] 9l 4 (extraterritorial) &3}
29) 4 (extrajurisdictional) 4-4-& F5lo] THdle] g om HEu= 249 587}
s EEkaL gle AeE Hojxinh

Ty ol dk gelF A9 Afo] FAFOR Y= ]
3l Ak AlekS W=tk Tuna/Dolphin II A19] sido] g9el% A7t 81848 =
AL & AL w77 A wRle] A E AT 7 e WA 2ARA 54 ST
3t (active personality jurisdiction) #dol 71%3F AA oAt A WAL dukxel st
AAATFHLS FA3] A0z = HE2 = S AHolvh™ 1
TAZAE HAstes w7ks Ball A5 d9eHor A48T F= AT 1 Hele A=
o] g 29| =l thaiAnt, 22 Ap=re] wekdo] mAl= At tidelnt §4
T7HAEAS FAeR e A2 F8HA Fevh wEbd =7k A20% Al(@)E
of Fete £AE L2A Am FHloly Abar Adu Fol disfxnt Gl ow A
T A AR o)X g yske| A ] ojm|e} ‘G o] o|nE Hglo] FETto] e
ARl B AN = WjolA QI8 E AL weke] Al k= wiAlstaat & #d e

P
Mo
K=
i
&
Al
X
g
o

o

W el GRS Aol AR bAoA = @ add A9E SAs duda)
FTATHITEL ke AS ongth A0, ICJE ‘Nicaraguan Contra APA'OA FA a5 22 &
F3sle] Elare] A A JgS vX e FAH X9 AMES FAEE %Zﬂi&%mﬁ% o gltta

AAs vl At Case Concerning Military and Para Military Activities in and Against
Nicaragua(Nicaragua v. United States of America (Merits))(1986), 1.C.J. Report, p.244.

75) Tuna/Dolphin II A2l GATT =18 B34, supra note 40, para.5.17.

76) Macmillan, supra note 5, p.76.

70 olvte] thE g9 AT olEo R A FHlel digk gL dgte] BEHo] A=
“GE2 & 7sky” (passive personality jurisdiction), =F7FetR S FALES ThEY] 9la) wakgo] AA
&= “REd 3EA"(protective jurisdiction), A PN 44 FAHAE 7] 3 “‘RABRS

A”(universal jurisdiction) $°] A&% 1 At} Thomas J. Schoenbaum, International Trade and
Protection of the Environment: The Continuing Search for Reconciliation, American Journal of
International Law, Vol91, No.2, 1997, p.280. o|’gollx Z7Fatde AAs= 2o 2A “T54 %
AATA"E “GAFA(FHAFA)E, “F54 HAATAL “FF5H HAFIE, ‘HIH 4%”3”8
‘HIEFE ‘HERTEHS “EJ& S(MAF)E 247t 2uldliz Aoz olgHt), o]dhy], il
A el v AL 1996, 304-308% =
) Tuna/Dolphin II AFA2] GATT #l'd X314, supra note 40, para.5.20.
79) Schoenbaum, supra note 77, p.280.



s Hde olela Ao Bl FAL WMANTE FAH 27 gD & Qe
Ao} wAlE WaeA atin s ol deden AMuHE 2ARA FA &40l
of gtk B HEolate] Uralw ATk wrek A0ZE The Aok Ba U
o HAL WARES 7

Shrimp/Turtle I AF1¢] WTO #jde e dubzel #aeld d4n 32X A20%
o] o ejxae) s Felx H& AHolgtal sto] 7B A OS2 Tuna/Dolphin II A2l GATT
o] s mEE X3 BES Holil UAuksd) ey § AR FAav)TE w59
ZA7F BagdeR slal 9l Bl ARES AR fA FEolH oo #epd s

AU 2 7 WA AMAer e Sk ARl FEEa mls AEd e A

Aoh 1 ool W AL 7ho] 29 FEG AwAw AT Beelq 227} 58

g HSAE drke A4S welE Rolda Az

=
A G914 g FsHe $as AT QAL ge Aow woldth 58 gl
ANEE 3 - A8sher QoI BAREEA thate] $EH HEE BelFu gl
&g @ % Uk AU A B3 WIOZH E G owad 93usE uy 3

V. B BARAEAY v A

1. 'GATT 1994 M20=x &3 (Chapeau)

At 54 sAHRE SAAEAZE ‘GATT 1994 A20% A(Db) - (g)5ell sHFsh=

80) ol wiAl sMAA =W GATTY H852 AZslA #Ed Zolgt gth. Tuna/Dolphin 11 AH719]
GATT ¥'d ¥ 114, supra note 40, paras.5.36-5.38; Macmillan, supra note 5, p.76.

81) Tuna/Dolphin II A2l GATT #1'd X314, supra note 40, para.5.26.

82) Macmillan, supra note 5, pp.103, 107.

83) Shrimp/Turtle I AFA 2] 37|15 B.1A, supra note 50, para.133.
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Z13}ol
Fall FEe HAFAE AFeta ojud REFAS FAsof shevtets -84

of tigk A A FAE WArstal gltkar HedTEsd

HA GATT #d& o]8 3 Hil(chapeauw)] <vw|et Ao thate] Aol FE34 %3k
oh8s) W E 2p 8ot srete AAR A8R B A gtk B9l wet
e AAe] o1 Age] 5 wiH 7% SFolrhes) o] A7l Hit(chapeau) ] A A&
< ‘GATT 1947'3Fe] GATT sidolAle Ab#doln 94420 AEGEe|olS Wolr A
203 AA 2ol tiste] zhe onE 7hE QI aEa 5 2] Al(a)ENE AG)E7t
Ao M) x2S Fgat= ol X GATTIFHC tat ALAge] 948 o+
e A AEE oldEo] ity 53] Ui(chapeaw)d FAF-Jol tiF ¢dE AlFo] o}
Yojol gttt 8 71S 2XE Fshs w7t B8l A9 AEE AR FustE A
o8 FHETAL HUYTESD
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84) Sanford Gaines, The WTQO’s Reading of the GATT Article XX Chapeau: A Disguised Restriction
on Environmental Measures, University of Pennsylvania Journal of International Economic Law,
Vol.22, 2001, p.741.

85) A20% L (chapeau) A GATTS F 719 Agld sid RuAoA =9Huxa F 79 Ay
A g2 d BHuAoA AgEHAvtar gvh @Aje] WTOHAAA S A= & 138 ov]el &3
2 7] oJF-o] AW QAT United States - Gasoline A2 &7 BuMdE S Aoz
v AEQlE 4o o]Fox A FH ATk Appleton(ed.), supra note 27, p.173.

86) Schoenbaum, supra note 77, p.274.

87) Pietro Manzini, Environmental Exceptions of Art. XX GATT 194 Revisited in the Light of the Rules
of Interpretation of General International Law, in Paolo Mengozzi(ed.), International Trade Law on the
50th Anniversary of the Multilateral Trade System, Dott. A. Giuffr Editore, 1999, p.846.
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2 Wsts AA goE2M i (chapeaw)> MEE EE 0 AHE S FoubA HATES)
E3] WTOY Hzxeo AN ZAANEQ United States — Gasoline A2 B (chapeau) 2
HA Aok on7 AEE AZIATESY F AP Y] Fav]TE A02E AEste 3A
A Al A7} AL H ol A Fggk 2ol Frks FAsE W oR HEEojx=
oFATh= Ui (chapeau)’d] BIAPE Q0] H 22 BA 9] 24 & o] 5 A A0

AE T AMAY FAVT BIAME AVIE B (chapeau)©] A20%0 E3FE WAk
O]‘PF% HEate] & gt s A8 w3 o]Eo] BAXNORE sy AlAEaL
I HA AL oulE Y =oUt BASEATID FAIS] FAT] 9 B S
(chapeau)oﬂ g =oo] B FiEs Fefetu ) o] fAalgk At QlojA Fxd
T A HS(chapeaw)dll #e A
9 (chapeau)©ll tiate] A= siAlo] 7hsliAlar oL FaAdo] ZRHWA GATTES o
2 AAA ot A20x ez o] dF WA, o volrh #2002 o SlAEt A
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[Abstract]

Legitimate Conditions and Scope of Trade Regulation Measures
for Environmental Protection in International Trade Law

Shim, Young—Gyoo

In these days, due to the increase of general interests in health and environmental
concerns, trade disputes involving environment-related trade regulation measures have
frequently occurred. Most of these measures, which are aimed at achieving specific
policy objectives such as health protection or environment conservation, can be
classified as violations of the general principles of GATT/WTO legal system. In
general, these environment-related trade regulation measures can be justified based on
the general exceptions of ‘GATT 1994 Article XX, particularly subparagraphs (b) and
(g). Those justifiable exceptions are the measures which are necessary to protect
human, animal or plant life or health(Article XX (b)) and relating to the conservation of
exhaustible natural resources(Article XX(g)). However, even though those measures
meet the requirements of Article XX (b) or (g), they should also satisfy the other
legitimate conditions provided in the chapeau of the Article XX. These legitimate
conditions and scope of both Article XX (b) - (g) and chapeau have been core issues
regarding environment-related trade regulation measures in the international
environmental law as well as international trade law.

According to the GATT panels and WTO panels - Appellate Body, exceptional trade
regulation measures for environmental protection should meet requirements of ‘necessity’
or ‘relevance. Basically, these requirements mean that i) environment-related trade
regulation measures should be the least restrictive to international trade, ii) there is
not any alternative mean which can be reasonably used, iii) there is somewhat
supporting scientific evidence for necessity, iv) there should exist close, reasonable and

genuine relation between the measure in question and policy objective, v) the
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measures should secure transparency and predictability, and vi) there should be
balance of measures and policy objective.

In addition, the justification of unilateral and extra—jurisdictional environment-related
trade regulation measures will be rejected in principle. However, the recent WTO
Appellate Body, have gradually opened the possibility of justification for those
measures. Therefore, we should continually keep a close watch on the trends and
approach of WTO’s interpretation and application regarding legitimate conditions and
scope of environment-related trade regulation measures, in order to avoid unnecessary
trade disputes as well as to establish effective regulatory policies to protect health or

conserve the environment.





